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THE CHIEF JUSTICE: Right. Appearances, please.

MR F.M. DOUGLAS QC: May it please the court. F.Dbuglas QC, with MR
STEWART WEBSTER, instructed by JCL Lawyers for #pplicants in this matter.
Yes. And MR CARR.

THE CHIEF JUSTICE: Thank you.

MR J.W. PEDEN QC: May it please the court. Myneais Peden, P-e-d-e-n,
initials J.W., counsel. | appear for Mr Rozaricemch of the applications. | think
he’s the first in one and the second in the otetr — with MR BRUCE WACKER
of counsel, instructed by Lillas & Loel Lawyers.

THE CHIEF JUSTICE: Thank you. Yes.

MR M.A. EADE: May it please the court. Eade, lgmtE-a-d-e, initials M.A.,
counsel, instructed by Rose Litigation Lawyersppear on behalf of Delta Law
Proprietary Limited, administrator appointed, whislthe third respondent in 8866
of '19 and the first respondent in 8867 of '19.

THE CHIEF JUSTICE: Thank you. I think you wilatie been advised that | am
going to have to adjourn at 10.20, and I'm afrdicbe away for a period and I'll
have to say not before midday. So | hope you'Veedaled your days accordingly.
All right. Mr Douglas.

MR DOUGLAS: Ifit please the court, could | jusind up a list of material we
wish to rely upon. And could | also hand up to ¢bert an outline of our
submissions in 8867.

THE CHIEF JUSTICE: Okay. You've got a couplecopies. I'll make - - -

MR DOUGLAS: I've given your Honour two copies the

THE CHIEF JUSTICE: Yes. Just to keep them orfiteel’ll make them an
identification exhibit, which will be A.

MFI #A MARKED FOR IDENTIFICATION

MR DOUGLAS: Ifit please the court.
THE CHIEF JUSTICE: ['ll do that with all the sulissions. Thanks. Thank you.

MR DOUGLAS: Your Honour, then there are four do@ants in respect of which |
think we need leave. Firstly, there’s an amend®dtp of claim, which we say just
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catches up with the evidence which has been fijethé parties. | understand my
learned friends may have some objection to itndly be that it would be more
appropriate for your Honour to consider that at sdater stage rather than now,
because you're firmly seized of the matter and - -

THE CHIEF JUSTICE: All right.

MR DOUGLAS: - - - possibly know the extent to whione diverges from the
other.

THE CHIEF JUSTICE: All right. Well, I'll receivéhat and think about it later.
Yes. Thank you.

MR DOUGLAS: Then there are three additional affids. Could | hand up the
originals of those affidavits to the court.

THE CHIEF JUSTICE: These are ones you're seeldage - - -

MR DOUGLAS: | better read them onto the trandcripne is of Peter Ross Clapin
of the 14" of November 2019; the other one is of Edmund AlGalea of the 14

of November 2019; the other one is of Richard Ml Spencer of the ¥3of
November 2019. | understand each of those have derulated to my learned
friends.

THE CHIEF JUSTICE: And is there any issue abbetr being received?

MR PEDEN: There’s no issue on our part. | méae, got to say, your Honour,
we’re treating this as a trial - - -

THE CHIEF JUSTICE: Yes.

MR PEDEN: - - - not as an application. So thinesses are all going to be called,
and | understand that they’'ll just give evidencadsordance with their affidavits
and there’ll be cross-examination in the usual seur

THE CHIEF JUSTICE: Sure. Mr Eade?

MR EADE: No objection, your Honour.

THE CHIEF JUSTICE: All right. Thank you.

MR DOUGLAS: Your Honour, then there’s a certiieaf explanation of duty of
disclosure by my instructing solicitor, Mr Conomasgach matter.

THE CHIEF JUSTICE: [I'll make that exhibit 1.
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EXHIBIT #1 ADMITTED AND MARKED

MR DOUGLAS: And I'd ask for leave to file thosé&nd I think that's it.

THE CHIEF JUSTICE: Thank you. All right. So #Hayet all the evidence in now
or — a list of what everybody’s relying on now vat than as we go? What's the best
course?

MR DOUGLAS: |tend to think it's probably betttr get a list of — get it all in
now, your Honour.

THE CHIEF JUSTICE: Yes. Allright. Well, leto that.
MR DOUGLAS: That's the old equity practice ang i - -
THE CHIEF JUSTICE: Okay.

MR DOUGLAS: Yeah.

THE CHIEF JUSTICE: Mr Peden, can you tell me - -

MR PEDEN: Your Honour, we — I've got to say, wegmbarrassed a little by that.
We were taken a little bit by surprise. We - - -

THE CHIEF JUSTICE: Look, it doesn’t matter. kywant to assemble your
thoughts on it, we can just proceed by getting Mu@las to go ahead with his case
and you can let me know as we go. It doesn’t matte

MR PEDEN: We can prepare a list, your Honour levthe break is on.

THE CHIEF JUSTICE: All right.

MR PEDEN: Butit's no surprise we're relying dretmaterial which has been filed
in both applications. There is a crossover betwbenwo applications, and it seems
that some affidavits have been filed in one butthetother. So perhaps we will
need a direction that the evidence in both be - - -

THE CHIEF JUSTICE: Yes.

MR PEDEN: In each be evidence in both.

THE CHIEF JUSTICE: Okay. What would really hehe is a working copy of the
affidavits that you're all relying on. Has anyboddgppened to have produced that?
Mr Eade?

MR EADE: | have a working copy of our affidavdarfyour Honour.
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THE CHIEF JUSTICE: Allright. You get three starght away. Thank you.

MR EADE: Thank you, your Honour.

THE CHIEF JUSTICE: Thank you.

MR EADE: Your Honour, if it's convenient whilsinh on my feet for me to read
our list of material and outline of submissionsou@ | hand up two copies of the list
of material to be read and outline of submissianbehalf of Delta Law Proprietary
Limited in administration.

THE CHIEF JUSTICE: And I'll make your submissioghibit B for

identification.

MFI #8 MARKED FOR IDENTIFICATION

MR EADE: Thank you, your Honour. And, your Homplualso have a certificate

of explanation of duty of disclosure signed by mstructing solicitor this morning.

THE CHIEF JUSTICE: Exhibit 2.

EXHIBIT #2 ADMITTED AND MARKED

MR EADE: Thank you, your Honour.
THE CHIEF JUSTICE: Did you have a certificatedoity of disclosure, Mr Peden?
MR PEDEN: | do, your Honour.

THE CHIEF JUSTICE: Thank you. Exhibit 3.
EXHIBIT #3 ADMITTED AND MARKED
THE CHIEF JUSTICE: Thank you. Now, I'll have get hold of all your

affidavits, Mr Douglas.

MR DOUGLAS: Your Honour, can | just hand up tauydionour three volumes
which consist - - -

THE CHIEF JUSTICE: Good.
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MR DOUGLAS: - - - of all of the affidavit matetiéiled, apart from the three
affidavits which | sought leave to file this morgin

THE CHIEF JUSTICE: Okay. Thank you.

MR DOUGLAS: So thisis a working copy, your HomowAnd could | — | haven't
actually got copies for my learned friends, bus$wame they can compile one for
themselves. And it was entitled 1 of 2, 2 of 2 &raf 1, but | thought we should
amend the backing note to say “3” so that it dagsecome inherently confusing.
And 3 are the later affidavits, your Honour.

THE CHIEF JUSTICE: [I'm already confused. But Meden made the point that
there are two applications. How should | recehermaterial? Does it need to be
kept strictly in the relevant application - - -

MR DOUGLAS: No, your Honour.

THE CHIEF JUSTICE: - - - or are you happy for just to proceed to receive it all
and consider it on both applications?

MR DOUGLAS: What's evidence in one should be ewick in the other, | think,
your Honour.

THE CHIEF JUSTICE: s that the - - -

MR DOUGLAS: To the extent that it's irrelevantttee other application, it doesn’t
matter.

THE CHIEF JUSTICE: Yes. All right.
MR DOUGLAS: Otherwise it becomes inherently veoynplicated.

THE CHIEF JUSTICE: You'd be surprised what I'npeale of if | have to
compartmentalise, but Mr Peden - - -

MR PEDEN: We agree with that course, your Honour.
THE CHIEF JUSTICE: All right. Mr Eade?
MR EADE: Yes. Thank you, your Honour.

THE CHIEF JUSTICE: Allright. Well, that's thgproach I'll take. Thank you. |
think we can get underway, Mr Douglas, with - - -

MR DOUGLAS: There was some — | think there wasisaliscussion — we need to
deal with my learned friend’s application.
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THE CHIEF JUSTICE: Yes.

MR PEDEN: There is a subpoena, your Honour, netibie. Could | hand up a
copy of the — actually, sorry, the subpoena sheeltheen filed. I'll just get the
court document number. It's court document nun@yerand it's addressed to the
proper officer of James Conomos Lawyers Pty Ltd.

THE CHIEF JUSTICE: Right.
MR PEDEN: Can | hand up a working copy of thepdna, your Honour.
THE CHIEF JUSTICE: Thank you.

MR PEDEN: We understand it's been foreshadowadstthat there’ll be an
application to set aside the subpoena.

THE CHIEF JUSTICE: Right.

MR PEDEN: So perhaps - - -

THE CHIEF JUSTICE: Okay. Whose application iatth Mr Douglas?
MR DOUGLAS: That’'s mine.

THE CHIEF JUSTICE: All right.

MR DOUGLAS: Or Mr Conomos’, really, and I'm appeg for him.

THE CHIEF JUSTICE: Allright. Well, do you watud argue this point, the setting
aside of the subpoena?

MR DOUGLAS: Yes, your Honour. Well, the subpoaegks, in the first category,
an agreement between Mio Art and Mr Whitton, Triadil Values Management
and Earnings Proprietary Limited, leading to th&riution of 20-odd million

dollars that has been deposited into the Jamesm@anbawyers Pty Limited trust
account on or around®of September 2018, the settlement sum. Now, pmmour,
that was a sum which was paid after the resolufgrart of the disputes which have
taken place between what | may call the BMD padiad Mio Art in some
proceedings which have been occupying this cotintie for a while. We don’t
understand there to be any dispute that that’atheunt that was paid, and we don’t
understand there to be any dispute to the mill@iiacs that was paid into the Delta
Law trust account, and we don’t understand thetgetany dispute that most of that
money was taken out by Mr Rozario.

Now, those are the subject matters of the disjutewe don’t see that the actual
agreement itself is relevant. It's a document Whi@s entered into as a result of the
mediation and so, therefore, we’re bound by obigest of confidentiality. And it
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would need to be made relevant, in our respectfiogssion, for that to be

produced. Then again, all directions to pay areaaly part of the settlement sum out
of the James Conomos Lawyers trust account. &lgain, is part of the part and
parcel. We can’t see the relevance of that toetipesceedings.

And then the statutory declarations sworn by Mr @uoas in response to a letter sent
— a letter to him from the Queensland Law Societgluding any attachments to that
statutory declaration or documents referred ta.irNiow, it's not in dispute, as |
understand it, that the law society has been ifgagstg the conduct of Mr Rozario

in withdrawing in the order of $800,000 from thestraccount — sorry, from the
account of Delta Law, being the proceeds of thaleseent sum. But on the other
hand, we’re not sure what relevance the statutecjagation made by Mr Conomos
has to these proceedings, bearing in mind it'srdidential document which was
provided to the law society under an obligatiorahfidence. Those are our - - -

THE CHIEF JUSTICE: So that’s his account of tbenplaint against Mr Rozario,
is it? There’s - - -

MR DOUGLAS: 1didn't get that, your Honour.

THE CHIEF JUSTICE: That statutory declaratiosasd to contain his account of
Mr Rozario’s actions.

MR DOUGLAS: It does, yes.

THE CHIEF JUSTICE: Allright. And he is a witrees these proceedings, Mr
Conomos?

MR DOUGLAS: He is a witness in these — he’s ayusportant witness, as |
understand it.

THE CHIEF JUSTICE: Yes. Allright. Look, | caell you that | read the points of
claim in each matter and the points of defencgbviously haven’t read the
amended ones. So I've got some grasp of it, luauldn’t say | was — you know, |
haven’'t committed it to memory by any stretch a ilnagination. All right. | might
go to Mr Peden.

MR PEDEN: Could I hand up - - -

THE CHIEF JUSTICE: Mr Peden, what has this mogetyto do with it? | did
grasp that there had been a million dollars depdsihd issues about its withdrawal,
but - - -

MR PEDEN: Can | just hand up a brief outline obsnissions, your Honour.

THE CHIEF JUSTICE: Okay. Thanks.

1-8
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MR PEDEN: But I can tell your Honour about ito there’s — at the core of the
dispute, your Honour, is who should control the pany Delta Law Pty Ltd. The
current status quo is that it's controlled by amaddstrator. My client’s position is
that that should remain the status quo and thatdhgany should proceed to a
second meeting of creditors at which the creditars determine what steps to take.
My learned friend’s position is that they seek pset that apple cart and put the
company back into the control of the current doedvir Rozario, and they've
foreshadowed that they wish to have a meeting ofibees at which they indicate, or
at least one person who is a shareholder — orgepte a shareholder, who Mr Galea,
represents Emperor. He’s the only shareholdett &oan my client — indicates that
they wish to call a member — meeting of membersiastdll a new director.

Now, the application requires leave under secté®Dlof the Corporations Act, so
my learned friend has to demonstrate why the réiigf they seek in both
applications is in the best interests of the corgparhat’s a broad test. The second
main relief sought in 8867 concerns an attempt gyearned friend’s clients to
remove the administrator under section 447A ofAbe which has a number of
limbs.

One limb is the — | should say there’s several §rtbtheir argument. The first is
that Mr Rozario, when he signed the minute appognthe administrator — that he

did so without reasonable grounds that the compasyinsolvent. And so the —
there’s a few elements, then, to that. Firstlys e company, in fact, insolvent,
which delves down into a question of what wereassets and liabilities of the
company and, more pertinently for the Act, wheedbmpany was able to pay these
debts as an when they were due. I'll come bac¢kdb There's — a second part of
that language is whether or not, in fact, Mr Razgenuinely held that view. And so
the company, for example, may well have been saheen if he genuinely on
reasonable grounds held a view that it was noteswlthen that limb falls away.

There’s a separate challenge which is made, whithait the appointment was done
for some improper purpose. Now, can | return +gtthe overview of the case, your
Honour, that your Honour will have to determine.

THE CHIEF JUSTICE: Sure.

MR PEDEN: There’s a second application, 8866 cWisieeks relief to rectify the
shareholders register. That application would dr@yelevant if my learned friend
succeeds on the other, that is, on 8867. And perhia getting ahead of myself
here, your Honour, but if - - -

THE CHIEF JUSTICE: All right. Now, that’s to deith Mr Glatton and his
entitlement under his — the state of his [indidiinc

MR PEDEN: Quite. If it's going to remain in admstration, then there’s no point
in changing the shareholders.
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THE CHIEF JUSTICE: Sure.

MR PEDEN: So coming back to the question of sotye we’re looking at what the
assets and liabilities are for the company and @fstihne question of what's in the
best interest of the company. So in respect df bbthose questions, the assets of
the company include, relevantly, its rights to reerosums which are rightfully assets
of the company, and your Honour will hear aboutjrduthe course of the trial, in
some detail no doubt, the concept of the fruitktigiation lien.

THE CHIEF JUSTICE: [I'm sorry, the concept of?

MR PEDEN: The fruits of litigation lien. Your hour’s probably aware of that,
the type of lien. It's a special type of lien.

THE CHIEF JUSTICE: Yes.

MR PEDEN: It's not possessory. It's well desedhby the decision of Justice Muir
in the case of De Groot. I'll get the citation fagyu. | think it's about 1990. It'd be
the court — the Queensland courts, where theregtmsive — I'm sorry, I'll hand

up your Honour this copy because your Honour valbipought back to this various
times in the proceeding. It's a case that’s faamjll think — very familiar to the —
certainly Mr Douglas’ client because they’'ve mageesive reliance upon it in the
past. But what happened, returning to the chranglwas $20,000,000 odd — a little
more than that — was paid into court and then altity out to — pursuant to an order
of Justice Jackson out to the trust account of 3a@mmomos Lawyers, and that
happened in about September 2018.

Then there had been a mediation of sorts beforEivkestein QC AO in
Melbourne, attended by Mr Conomos, my learned djévir Douglas QC, Mr
Keene, Mr Perovich — sorry, Ms Perovich, Mr Speracet some others, at which —
at — Mr Rozario also attended as solicitor for Mibd. The evidence of Mr Rozario
is that he was, in effect, sidelined during thersewf that mediation and was
vaguely aware of a deal that had been done bettheesther parties as to the
distribution of the $20,000,000.

THE CHIEF JUSTICE: When you say the other partidsom are you describing?
Are you including Mr Conomos in this or are yowkitay about Ms Perovich, Mr
Spencer?

MR PEDEN: Mr Conomos at that time acted for &edént party who was the
trustee in bankruptcy of Ms Perovich. And then stiimg happened, so there was a
settlement deed entered into. It was never giweMrtRozario, but pursuant to that
settlement agreement moneys were dispersed fro@dviomos’ trust account,
including — and there was a trust account authdney had been signed authorising
the payment of a bit over $8,000,000 to Mio Artowy of course, Mr Rozario acted
for Mio Art, but he’d been excluded from any deghrafter the mediation. What
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then happened is, unbeknown to him, $1,000,000¢ubpp into his trust account,
that is, the trust account at Delta Law, withouy antification.

THE CHIEF JUSTICE: So this million is part of tB8,000,000? Is that - - -

MR PEDEN: Well, presumably it was. We now knawvas — it came out of the
20,000,000. It wasn'’t the subject of any trustoat authority. The only — and
we’ll take your Honour to these in due course.$3®00,000 just arrived in Mr
Rozario’s general account.

THE CHIEF JUSTICE: Right.

MR PEDEN: And there is an issue between the gmtere as to whether or not
Delta Law has a broader claim to the $8,000,000$8a4 million and whether those
moneys were distributed by Conomos in contraventiahe trust account authority,
because the trust account authority require hipaip$8,000,000 to Mio Art, but

only five-and-a-bit million dollars was paid to MArt. One million dollars was
deposited directly in the Delta Law trust — genaaount, and $2,000,000 went to a
company called Award Litigation Funding.

THE CHIEF JUSTICE: Okay. When you say there’sssne whether Delta Law
has a claim to the $8,000,000, where do | actdedtythat in the pleadings?

MR PEDEN: Well, it's a question of whether it'dirstly, whether [indistinct]

assets of the company, and that goes to the qonestsnlvency, and secondly it's
the question of whether it’s in the interest of toenpany, Delta Law, that the person
who should continue to operate the company shaeil@nbindependent consultancy
accountant or at least operate its control — tmepamy should be the independent
insolvency accountant or whether it should be, gy$earned friends would wish,

that the control be returned somehow to someomretelgrevent, for example, those
claims can be even pursued. And that’s ultimatéigt this case is about, your
Honour.

Now, Mr — in early January this year, Mr Rozaricoterto Mr Conomos and asked
for the details of these trust account disbursesmemd Mr Conomos refused, and
we’ll take your Honour through the correspondertoeua that in due course. So
what the subpoena seeks is the disbursement aidhpif there are any in relation to
this money that was in the trust account — we'vetige trust account. That will
become — that'll get into evidence — the trust aotdedger, | should say. But what
we don’t have is how the money was paid out in i@wention of the trust account
authority.

THE CHIEF JUSTICE: Look, | have to ask you sonmggirmuch more basic.
What's Delta Law’s entitlement? Why would it haamy entitlement to the
8,000,000? Where's that come from?

MR PEDEN: Because it has this fruits of litigatiken.
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THE CHIEF JUSTICE: And that's where that fits in.

MR PEDEN: Yes. And that's been a constant reffeéam my learned friend’s
side, as your Honour will see during the courstheftrial, for at least a couple of
years, and it's only since Mr Rozario’s been nayemcooperating with Mr Spencer
and Ms Perovic that there’s been a resistancef allsudden, by Mio Art to the
existence of a lien. But, your Honour, | can -elgiven your Honour a potted
version of the case. | can see how — though tkeseme complexity in this, it will
become apparent during the cross-examination a€dfromos how directly — in
fact, directly relevant [indistinct] case is actyanly apparent for — principle’s only
apparent relevance that these documents will beclreetly relevant to the
consideration by your Honour.

THE CHIEF JUSTICE: Mr Eade, you didn’t have amppkcation concerning this
subpoena?

MR EADE: Not at all, your Honour.

THE CHIEF JUSTICE: Thank you.

MR EADE: We neither consent or oppose.

MR PEDEN: Yeah. And - - -

THE CHIEF JUSTICE: All right.

MR PEDEN: Sorry, your Honour. Just the third-- -

THE CHIEF JUSTICE: Yes.

MR PEDEN: The third document is a statutory dextlan. So Mr Conomos has
been the subject of a Law Society investigatiorelation to this million dollars, and
the - - -

THE CHIEF JUSTICE: Mr Conomos has been?

MR PEDEN: Yes.

THE CHIEF JUSTICE: Okay.

MR PEDEN: So the Law Society have started thestigation and required Mr
Conomos to swear a statutory declaration in respons

THE CHIEF JUSTICE: I'm sorry. | must have misenstood what Mr Douglas
said. Okay. So it's — yes.

MR PEDEN: Yeah.
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THE CHIEF JUSTICE: It's about - - -

MR PEDEN: And so - - -

THE CHIEF JUSTICE: - - - an investigation into Konomos.

MR PEDEN: So the Law Society have said, “We wargee a statutory declaration
in response,” and that was due, | think, by the@ntlly, and that’s resisted as well.
So — and, presumably — | mean, it may be thattdtatsry declaration includes the
material required under (a) and (b), but it's r®tlough this is a surprise to
anybody.

THE CHIEF JUSTICE: All right.

MR PEDEN: And we've set out in the outline, yddwnour, the principles, but - - -
THE CHIEF JUSTICE: Yes. I'll just have a look-at-

MR PEDEN: Thank you, your Honour.

THE CHIEF JUSTICE: - - - that now, and I'll corback to you, Mr Douglas - - -
MR DOUGLAS: Thank you, your Honour.

THE CHIEF JUSTICE: - - - for a reply in a minutgll just look at this, though,

and I'll make the submissions exhibit C, by the way the — yeah — for
identification.

MFI #C MARKED FOR IDENTIFICATION

THE CHIEF JUSTICE: What would be useful to mehags — well, actually, you
might do this, Mr Peden. Take me to Mr Conomo#& |5 set out in the points of
claim and the defence, and I'll have a clearer wighis, | think.

MR PEDEN: So it starts at paragraph 5 of the {saifi defence. Did your Honour
want to go to the points of claim at the same time?

THE CHIEF JUSTICE: Okay. And that's in 8867 @B?
MR PEDEN: Yes. That's paragraph — this is inB8€&orrect.
THE CHIEF JUSTICE: Yes.

MR PEDEN: So it's paragraph 9.
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THE CHIEF JUSTICE: This is about the million ciok?

MR PEDEN: Yes. So it's pleaded — or assertetthénpoints of claim that, in
November 2018, Delta Law received the sum of liomlfrom Mio Art. Your
Honour will notice it's expressed in the passivecepso it doesn’t say how it was
done, and in paragraph 5 of the points of defence -

THE CHIEF JUSTICE: Yes. Yes. Okay.

MR PEDEN: And then the allegation of solvencydjstinct] in 46 of the points of
claim — so in 47(b)(A).

THE CHIEF JUSTICE: Sorry. Forty-seven little B -
MR PEDEN: Little B, capital A. It's at the tog page 9.
THE CHIEF JUSTICE: Got you. Okay.

MR PEDEN: Points of claim.

THE CHIEF JUSTICE: |think there’'s a Roman nunh@rdbetween, isn't there?
Anyway.

MR PEDEN: Now, question of solvency is includétkn, in the points of defence
from paragraph 16, but it picks up matters from@dtter’s report, and then there’s a
series of matters in paragraph 18 which set oualllegations of insolvency, and so
the question of assets and liabilities falls urttiat rubric of whether the company’s
solvent or not.

THE CHIEF JUSTICE: Okay. But is your positioratiDelta Law had some lien
over all of these funds, more of these funds? Whiatyou're telling me?

MR PEDEN: It certainly had a lien over all of thumds, but it was clear to all the
parties, at the time, that it had a claimed lieardhhe moneys payable to Mio Art,
and, in fact, it received only $1 million instedfdts full claim.

THE CHIEF JUSTICE: Yes.

MR PEDEN: And the evidence that your Honour waééedrom Mr Cotter, the
administrator, who'’s done a — well, sworn an affitlan this proceeding with
extensive material, says that he’s identified inesithat have been issued by Delta
Law to its client Mio Art for some, | think, $12 Hon. In fact, the lien was asserted
to be more at one stage, but certainly the 12 onilland of that about four point
something — I'll have to check the exact figure asypayable to Delta Law in respect
of its fees, not including disbursements which were
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THE CHIEF JUSTICE: Allright. So, if anythindjis would point more to
solvency than insolvency, wouldn't it, if it hasglentitlement?

MR PEDEN: Well, yes, but the question is it'samset which is contingently
available upon it being pursued. And - - -

THE CHIEF JUSTICE: And then you come in to sagllwthat’'s why you need an
independent liquidator not putting it back into trends of the people who prevented
getting it in the first place.

MR PEDEN: Quite.
THE CHIEF JUSTICE: Is that the gist of it?

MR PEDEN: Quite. And that point moves across thie other one, too, whether
it's in the interests of the company that thesetgssnd these investigations be
carried out. And, your Honour, we can't say thmre is a — and we don’t have to
say in these proceedings and your Honour doeswé taafind — or make any

findings about the payments that are made, otlaer til say that there are — it's in
the interests of the company that the matter bestigated by someone independent.

THE CHIEF JUSTICE: Allright. Okay. I think levgrasped that. Mr Douglas,
what do you say to all that?

MR DOUGLAS: Your Honour, could | just say thaethctual agreement, which is
in paragraph 1 of the schedule, is document 4Rarbtindle of documents
discovered by my learned friend. So we would &ay was in breach of their
obligation of discovery. We don’'t — sorry, of ca@ntiality. We don’t wish to be
similarly in breach, but could | hand up a copyte document which was
discovered to us - - -

MR PEDEN: If it's being produced and that’s fteh - - -
MR DOUGLAS: - - - by Mr Rozario.

MR PEDEN: - - - we don’t need to press the subpoe
MR DOUGLAS: Secondly - - -

THE CHIEF JUSTICE: Why are you handing it up® just — why are you giving
it to me? Areyou - - -

MR DOUGLAS: Well, | think it does clarify a fevihings about what my learned
friend just said to you, and | can do it very quyck

THE CHIEF JUSTICE: Okay.
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MR DOUGLAS: Your Honour, the proposed disbursenwdrihe settlement sum is
set out on page 7 of the document, and you’ll sgmint (d) the sum which goes to
Mio Art.

THE CHIEF JUSTICE: Yes.

MR DOUGLAS: The other amounts go to alleged wbat were alleged to be
secured creditors at the time, and in point (e@réamn amount went to Mr Whitton,
for whom Mr Conomos acted at the time, who wascarsel creditor. Now, your
Honour, that document was signed by Mr Rozario agepl5 as the legal
representative of Mio Art. So | just don’t see Wwitiee point of the subpoena is. |
don’t see how — they've got the document. If thhent to use it, they can. There’s
no need to get it from us. What is then the raleezof the next two documents?
My learned friend hasn’t spelt out anything whicbuhd be relevant about them.
The assumption seems to be that directions to ag im accordance with the
agreement. So far as the question of lien is aoieck there was never an asserted
lien at the time. A lien has to be asserted. dymave been that all of the legal
representatives at the time, including Mr Rozarmyld’ve opposed that direction
and then insisted that a lien be imposed uponuhéd, but they didn’t. Then the
statutory declaration, no case has been made oit$ i@levance. It's just Mr
Conomos telling the law society how he disbursedftimds.

THE CHIEF JUSTICE: Okay. Back to you, Mr Pedésthere an actual issue
about disbursement of the funds? Mr Douglas saysgpt this document. It shows
where it was going. Three secured creditors, @igist million-odd to Mio Art,

which got it. And then the issue is about whatg®ags next, isn't it?

MR PEDEN: I'm just not sure which document myrtesd friend is referring to.

THE CHIEF JUSTICE: You better have a look at.thould you just give that to
Mr Peden, please, to have a look at.

MR PEDEN: It shows the - - -

MR DOUGLAS: Your Honour, I've got another copyitf

THE CHIEF JUSTICE: Thanks. I'll have it backhdnk you.

MR PEDEN: Would your Honour just bear with me éomoment. Well, the trust
account ledger records the money having been paish@ccordance with clause 3.3
of the settlement agreement, and there’s no claussm the settlement agreement.
There’s clause 3.1 and then it stops.

THE CHIEF JUSTICE: Well, okay. Why do we assutienot a typo?

MR PEDEN: Well, it - - -
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THE CHIEF JUSTICE: Look, is there an issue awlether the money actually —
we’'re really only worried about the money to MiotAaren’t we, or are you worried
about these other three creditors? Is that ofirsteyest?

MR PEDEN: Well, it's not the other three credgono. It's the question of
whether the trust account authority, which wasaharity to pay a cheque to Mio
Art for $8.4 million, in fact didn’t go to Mio Arfor 8.4; it was split into three ways.
And the trust account statement records that thievegs done in accordance with
clause 3.3 of the settlement deed. Now, this decim- -

THE CHIEF JUSTICE: Okay. So Mio Art didn’t gesi8 million - - -
MR PEDEN: No.
THE CHIEF JUSTICE: - - -is what you’re saying.

MR PEDEN: No. Mio Art got 5.467066.61, and thats said to be in accordance
with clause 3.3 of the deed of settlement. Bthait's a typographical error and
that’s the deed of settlement pursuant to whietes paid, then that’'s the answer to
it.

THE CHIEF JUSTICE: Okay. So you think you maydfiyour answer in Mr
Conomos’ declaration. We have this document, dea;tone way or another? So —
okay. All right. We seem to have refined it, Mouylas, to, “Okay. 8 million to

Mio Art, but they only got 5. Where’s the othermey? How did this happen?” So

Is that not a basis for saying that the directimngay and the declaration about
disbursement are relevant?

MR DOUGLAS: Your Honour, I've not heard it artiaed that way before, but if
my learned friend - - -

THE CHIEF JUSTICE: I'm learning as | go.

MR DOUGLAS: [I've not heard it articulated - - -

THE CHIEF JUSTICE: Yes.

MR DOUGLAS: - - -that way before, either in thieadings or elsewhere, but if
my learned friend wants to pursue that line, thém-anxious about taking up too
much time of the court - - -

THE CHIEF JUSTICE: Yes.

MR DOUGLAS: - --on whatis really just a procedl application.

THE CHIEF JUSTICE: Allright. Can - - -
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MR DOUGLAS: It may be that he should have thoseutnents but confidential to
legal representatives only at this stage until eeentl out what is - - -

THE CHIEF JUSTICE: Allright. Well, if they'rerpduced to the court, | can give
a direction that Mr Peden and those instructing loiok at it and no one else, if
that's what you’re concerned about.

MR DOUGLAS: Yeah. It's not necessary to prodtlee agreement, your Honour,
bearing in mind they've already got a copy ofntour respectful submission.

THE CHIEF JUSTICE: All right. Is Mr Conomos hereproduce the documents?
MR CONOMOS: Yes.

MR DOUGLAS: Yes, he’s here.

THE CHIEF JUSTICE: Now, you're Mr James Conomos?

MR CONOMOS: |am. James Nicholas Conomos.

THE CHIEF JUSTICE: And you are here in respoiosthis subpoena - - -

MR CONOMOS: |am.

THE CHIEF JUSTICE: - - - to produce documents] gou do so produce - - -

MR CONOMOS: Yeah. I'm producing the — in two efopes, categories 2 and 3.
THE CHIEF JUSTICE: Okay. Thank you. You're cemtwith that, Mr Peden?
MR PEDEN: Yes. Thank you, your Honour.

THE CHIEF JUSTICE: My Associate will have the datents. And, as you know,
we’ll be taking a long-ish break at 11.20. Sodiltect that she give access to the
documents to you and any other of the lawyers weaht that time. You can - - -
MR PEDEN: Might that include copies as necessary?

THE CHIEF JUSTICE: You want to take copies?

MR PEDEN: Well, justin case | need to use thencfoss-examining, for
example.

THE CHIEF JUSTICE: Yes. Is there likely to beyanore argument about this or
Is it a safe — all right. Copies, then.

MR PEDEN: If - - -
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THE CHIEF JUSTICE: Thank you.
MR PEDEN: Thank you.

THE CHIEF JUSTICE: Where does — and | have gstdbcument that somebody
gave me, which | think I'm not going to pay very chuattention to unless it actually
arises in the case. I'll return it to you, Mr Ddag— | think I got it from — for the
time being.

MR DOUGLAS: Please the court.

THE CHIEF JUSTICE: Now, is there anything elsefdnoe we get into the
substance of the case?

MR EADE: There was just the question about theraaled points of claim. That
was all, but I'm content if — once your Honour kreoavlittle bit more about the case,
to deal with it at that stage.

THE CHIEF JUSTICE: Probably wouldn’t hurt if |-

MR PEDEN: | mean, we haven’'t done a defence. gétet about 6 o’clock last
night, and it might surprise your Honour to knowttive’re not all just sitting around
twiddling our thumbs waiting for amended pleaditmsome in — that haven’t been
foreshadowed, | should say.

THE CHIEF JUSTICE: Well, look, if you're sayinbat it's problematic to you and
you need more time for your defence or somethireyba | should deal with this
now.

MR PEDEN: Yeah.

THE CHIEF JUSTICE: What have you changed, Mr Dasg What — did you — is
this something you handed up to me? You did, digou?

MR DOUGLAS: Your Honour, I'll - - -
THE CHIEF JUSTICE: Right.

MR DOUGLAS: - - - get my learned junior to explai to your Honour because
he’s the one responsible.

MR S.J. WEBSTER: It's probably most conveniemtiryHonour, to take your
Honour by it — through it — the changes seriatlrthink the first change of substance
appears at the bottom of page 4, paragraph 20.

THE CHIEF JUSTICE: Yes.

1-19
Lillas & Loel Lawyers



10

15

20

25

30

35

40

45

20191114/D1/BSD/SC/5/Holmes CJ

MR PEDEN: We have no objection to that amendmgmiy Honour.

THE CHIEF JUSTICE: Okay. So that’s okay.

MR WEBSTER: |see. Paragraph 27, page 5.

MR PEDEN: There’s no objection to that, your Hono

MR WEBSTER: Paragraph 8 — sorry. Page 8, paphgéd(b) and (c).

THE CHIEF JUSTICE: All right.

MR PEDEN: No objection, your Honour.

THE CHIEF JUSTICE: |don't think there’ll be ads about that.

MR WEBSTER: Page 9, subparagraph (3), about tBeopage.

THE CHIEF JUSTICE: Okay. Little hazy, but, anywahat’s your position on it?

MR PEDEN: The difficulty there, your Honour, igwlon’t know what they say is a
lesser sum.

THE CHIEF JUSTICE: Sum.

MR PEDEN: What we do have is a proof of debt thiditbe put before your
Honour, in that sum, by the ATO. Now - - -

THE CHIEF JUSTICE: Okay. Do you want to give soquick particulars of that?
What's the lesser sum?

MR WEBSTER: |- yes. Yes. The basis for ithattin Mr Cotter’s affidavit
received yesterday there is exhibited an investigaeport from the Queensland
Law Society, which concludes on an interim basa Mr — that Delta Law was - - -
MR PEDEN: | object to that. It's not at all true

MR WEBSTER: Well, let me finish the explanation.

THE CHIEF JUSTICE: Well - - -

MR WEBSTER: Ifyou - - -

THE CHIEF JUSTICE: - - - you say from some newtenal you draw a different
figure, which is what?
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MR WEBSTER: | can give — if your Honour will beaith me, I'll give you the
exact figure. It's about half of the amount, thbug

THE CHIEF JUSTICE: Do you know what he’s talkialgout, Mr Peden?

MR PEDEN: |do know. The Law Society, in theiopesses, issue a draft of their
— what their investigation report would be backhte practitioner - - -

THE CHIEF JUSTICE: Yes.

MR PEDEN: - - -to give the practitioner an opjpoity to comment, and that’s
what my learned friend - - -

THE CHIEF JUSTICE: [I'm just more interested irydu understand where this
figure’s coming from and whether that puts you mosition to - - -

MR PEDEN: Well, if - - -
THE CHIEF JUSTICE: - - - deal with it.
MR PEDEN: If they — we haven't had the opportumd investigate why it is that

the ATO have formed the view. | mean, that's uitiely not a matter for Mr
Rozario to do. All we know is that the ATO haveded a proof of debt. Now, we

THE CHIEF JUSTICE: Is much going to turn on t§i##5,000 here or there?
MR PEDEN: Well, we say it's grossly insolvent,maybe it won't.

THE CHIEF JUSTICE: All right. Well, maybe we carove on from that one,
then.

MR PEDEN: Yes.
MR WEBSTER: Bottom of that pa - - -

MR PEDEN: Sorry. Perhaps — if we could justgmne particulars in due course,
that would be - - -

THE CHIEF JUSTICE: Yes. Would you let Mr Pedary svhat the sum is of — |
gather it's something around 45, but if you campdiout.

MR WEBSTER: Yes.

THE CHIEF JUSTICE: The bottom of that page, yoohs-you assert Mr Rozario’s
a debtor to Delta Law.
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MR WEBSTER: Yes.
THE CHIEF JUSTICE: Mr Peden.

MR PEDEN: Again, we've got no idea on what balsesy say that, for how much.
It's brand new allegation.

THE CHIEF JUSTICE: s this your million dollars, - - -

MR WEBSTER: No. Thisis - - -

THE CHIEF JUSTICE: - - - what are you talking abd

MR WEBSTER: This — again, in Mr Cotter’s affidgwvhich was served yesterday,
it annexes some financial reports provided by Diedt&’s independent accountants,
which have a running balance of a director’s loacoant, which shows, as at the last

date of that account, a balance owing from Mr Riozar Delta Law in the sum of
approximately $20,000.

MR PEDEN: Well - - -

MR WEBSTER: That's — I can give the — to assigtfnend, | can - - -
MR PEDEN: ---once---

MR WEBSTER: - - - identify it's on page - - -

MR PEDEN: Once again, if they can give us theipalars of what they say the
debt is, how it arose, how much it is, then we camsider what the defences to it

THE CHIEF JUSTICE: Okay. Well, | think they'rayng it's in the books of
Delta Law as a loan account, $20,000.

MR WEBSTER: Page 561 of Mr Cotter’s exhibit buadl
MR PEDEN: Well, that's not actually, unfortunateVery helpful to us because - - -
THE CHIEF JUSTICE: Sorry. It's not - - -

MR PEDEN: It's not very helpful to us because llee@ks of account were
maintained by my learned friend’s client. Well, Msrovich was the one who
maintained the books of account. Now, how sheapuamount into the financial
statements we’ve got no idea.

THE CHIEF JUSTICE: Yes. Allright. But, | meahose are arguments you can
make: that this is a figure plucked from the aid &’'s not accepted.
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MR PEDEN: Well - - -

THE CHIEF JUSTICE: You're in a position to takesiructions from Mr Rozario
about it, presumably.

MR PEDEN: We are. The accountant’s not beintgedathough, so I'm not sure
how they’'re going — how this issue is going to eatiated. | mean, if they were
going to call the accountant and have the accotintane along and say this is
where the — this is how he — this is the basis wploich he put the items into the
financial statements, then that would give us thgootunity, at least, to challenge
him, but they’re not doing that. So, at the momem don’t know what the basis of
the claim is. We’'re told there’s a piece of evidethat — currently, at the moment, |
can’'t see how it's admissible, and they won't tedlhow much it’s for or the basis of
it. So, as | say, once again, if they can pleadiitand say the basis upon which he’s
a debtor and the amount in respect of which helstdor, then we can take
instructions and put on a defence and go from there

THE CHIEF JUSTICE: |did think I'd heard the swh$20,000, but, in any event,
I'll just reserve any ruling about that paragraph -

MR WEBSTER: Thank you, your Honour.

THE CHIEF JUSTICE: - - - subject to what | heartlier once you've
particularised and identified what you're talkingpait to Mr Peden.

MR WEBSTER: Thank you, your Honour.
MR PEDEN: Thank you, your Honour.

THE CHIEF JUSTICE: | might say everything eldeyd far, leave’s granted to
make those amendments.

MR WEBSTER: Thank you, your Honour.

THE CHIEF JUSTICE: Where are we up to, then?

MR WEBSTER: Page 10, your Honour, in subparagfapi®).

THE CHIEF JUSTICE: All right. What do you sayaalt that, Mr Peden?

MR PEDEN: This is the allegation that causeshesmost difficulty, your Honour,
because the evidence that we've seen so far dgrtiesn’t support these
allegations. It would involve, from our point aew — and your Honour will see
they’re quite bold allegations, to say that coumsgjaged by a firm of solicitors

aren’'t — don’t have claims against the firm of sibdirs because of some unspecified
arrangements between counsel and somebody, andnitekdow. So - - -
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THE CHIEF JUSTICE: Mr Douglas, where does tha/kyou? It starts to bring
youinasa---

MR DOUGLAS: Well, your Honour, I'm not a witness -
THE CHIEF JUSTICE: - - - possible witness, doedf?

MR DOUGLAS: ---and | don’'t have a conflict miterest. My learned friend has
sought, at various stages in the correspondenexctade both myself and Mr
Conomos, but - - -

MR PEDEN: [I've never said that.

MR DOUGLAS: - - - at the present time, | don’eg@at | am in a position where |
can’'t be a — if that situation arises, then myguniwho has no involvement in these
matters, will take over the conduct of the matter.

THE CHIEF JUSTICE: It's just there seems to basane of fact about whether
you have obligingly agreed to deferred payment serm

MR DOUGLAS: Well, that may mean I'm a materiakméss but not a necessary
witness, your Honour. There is an email in evidegmehich is long ago, which
confirms my position. I’'m conscious of it, your Rfaur.

THE CHIEF JUSTICE: Allright. Thank you. Mr Wster, can you just tell me
how it's proposed to prove this?

MR WEBSTER: Yes. One of the affidavits on ost bf material — | think it's
document 18, which should be the last tab in yoomddir's — in volume 2 that we
gave your Honour, affidavit of Mr Spencer filed texglay — filed the 12 of
November. Is that right? Just excuse me. | tbmk Deals with this topic. Do you
— it should be behind tab 18 in volume 2. Does yéenour have that?

THE CHIEF JUSTICE: Yes, I've got it.

MR WEBSTER: This is dealt with, then, from pargghn 6 in this affidavit. Can |
ask your Honour to read those paragraphs.

THE CHIEF JUSTICE: Sorry. When was this swomg &ow long has Mr Peden
had it?

MR WEBSTER: Two days ago, your Honour.

THE CHIEF JUSTICE: And the letter referred tgatagraph 18, what's that got to
do with this issue? Anything?

MR WEBSTER: Just excuse me, your Honour.
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THE CHIEF JUSTICE: |can'tfind itin the bundle.

MR WEBSTER: No. No. |- that looks to be a tgpaphical ref — error in the
cross-reference.

THE CHIEF JUSTICE: What I'm just wondering is - -

MR WEBSTER: |think - - -

THE CHIEF JUSTICE: - - - was it broken to Mr Ropaat some stage that this was
the arrangement with counsel, in which case then@dn’t be very much surprise in

this, or is it something else altogether?

MR WEBSTER: | think it begins at page 56, youmdar. Would your Honour
just bear with me for a moment.

THE CHIEF JUSTICE: Doesn't look like it.

MR WEBSTER: Doesn't really deal with - - -

THE CHIEF JUSTICE: No.

MR WEBSTER: - - - counsel’s fees directly, yousrtbur.

THE CHIEF JUSTICE: Okay. Mr Peden, though, #gh are the arrangements,
there’s not a lot you could do about it by way eftong other evidence, presumably.

MR PEDEN: Well, there is, your Honour, becausé&veertainly — can | just take
your Honour — | mean, there’s three counsel whaéfexted here: Mr Douglas QC,
Mr Keane, Mr Colditz. And there’s another barnistdnose debt was assigned to
Emperor, and it’s that basis upon which Emperoeapptoday: as an assignee of
the other barrister’s debt. So - - -

THE CHIEF JUSTICE: Okay.

MR PEDEN: But turning - - -

THE CHIEF JUSTICE: How does that even happen?- Do

MR PEDEN: Sorry?

THE CHIEF JUSTICE: - - - barristers assign ttigbts to people?

MR PEDEN: Well, that's what — Emperor Investmetite applicant here,
purchased the barrister’'s debt for $1650 and tupnisere claiming to be a creditor.

So in respect of that barrister’s debt they're hyajgpsay that counsel were creditors,
but there are three who are left, being Mr KeanePiduglas and Mr Colditz. Can |
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just take your Honour to the document at page 58ewtify the difficulty that we
have. So the bundle, page 55 of that affidaviofSpencer that your Honour was
just taken to. And you can see the second haleemail starts on 26 July 2019, at
8.16, that Mr Lavercombe wrote, and you will sest there’s a deal being offered.

Now, the thing about that, your Honour, is you s#le that deal that is offered is, in
the third line, on the basis that “both Francis &tephen agree to release and forgive
Delta Law Pty Ltd from all liability in respect tiie payment of those fees”. Now,

Mr Douglas responds that he agrees to those tdsmeeat, but, of course, it’s a joint
offer made to both Mr Douglas and Mr Colditz. Mol@itz entered into a deed,

which appears at pages 52 to 54. | will just tader Honour back to that at page 52.
You will see the recitals about Mr Colditz haviremdered barrister’s fees. You see
them in recital (d), that those unpaid fee notes-aconstitute an itemised bill.

There’s no challenge to them or basis for challegginem. Over in recital (h), he
recites that - - -

THE CHIEF JUSTICE: When did you appoint your adistrator?

MR PEDEN: On the 30— sorry — 29.

THE CHIEF JUSTICE: Of?

MR PEDEN: July. Now, we don’t know when this datent was signed.
THE CHIEF JUSTICE: Okay.

MR PEDEN: But just to tell your Honour, in whetesays “the parties agree” what
it says in paragraph 1 is LACP — and in the evideyaur Honour will see that Law
and Commerce Partners Pty Ltd is the company ofhlwiir Richard Spencer is the
sole director and shareholder. So that companytamtient — it doesn’t say who the
clients are — have assumed and must perform Delbdigation to paying Mr
Colditz’s unpaid fee notes. Now, there’s no redealsDelta there. So the joint offer
which was made by Mr Lavercombe’s email on thedtmsit there be a release
hasn’'t been performed by Mr Colditz, and we domow when this - - -

THE CHIEF JUSTICE: Okay. So that’'s a great argatrior you to make, but how
does it bear on whether they should get to amesid h -

MR PEDEN: Because we don’t know when this documexs entered into. We
would be entitled to issue a subpoena and Mr Co#tid try to find out what
happened, whether his fees are in fact still paybplDelta. We say they are. It's
alleged by my learned friend, it seems, that theegwing to say that this document in
fact is a release and then it turns directly bacgaying, well, what's the
arrangement then with Mr Douglas QC. Are his fedsct released? Has he
waived the benefit of the joint — well, | meansidifficult to see how he could waive
it because it's a joint offer on behalf of this etltompany. But the point is, your
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Honour, this: there are natters here for invetibgahat we can’t deal with literally
on the run.

THE CHIEF JUSTICE: Mr Webster, these — well, #meail at any rate was from
July. Why would it take till today to amend to saell, actually, this is the
arrangement?

MR WEBSTER: The significance of this arrangemsptaking for myself, at least,
has only become apparent recently, to me at laadtthat is the result of Mr
Spencer’s affidavit. Your Honour appreciates Meger’s affidavit was only filed

a couple of days ago. | can’t go much beyondith&grms of why this wasn’t done
sooner, but can | do make a couple of points imsesf what seems to be asserted as
prejudice. First, it's not — the new paragraphsiteassert, and it’s not the
applicant’s case that there are to positively stiwave are no debts owing to
barristers. The case that is advanced by thecgmlis there is a commercial
arrangement which means that when one is assdbgsglvency of Delta Law, one
doesn’t conclude that just because there are theseanding invoices that Delta
Law — and if Delta isn’t immediately paying thenatibelta Law is to be judged
insolvent.

That'’s a different question to whether, as a mattestrict legal principle, the debts
still exist or there’s been a waiver or how onestares the deed in light of the joint
offer which may or may not be joint. We’re not esgkthe court, with respect, to
determine that question. All we wish to place befihe court is evidence which
shows that arrangements had been made — | acépedi kinds for each barrister.
But arrangements have been made and the evidead®ha identified which had
the effect, we say, that in assessing the solvasagglevant to the question of
whether Delta Law is revived back out of administrd one doesn’t look just at the
bare fact of these barristers’ fees and say, lthake’s barristers’ fees haven't been
paid, therefore, it's insolvent, that there’s mere

THE CHIEF JUSTICE: But when you say, you knowl| t%&e’re saying is” - - -
MR WEBSTER: Yes.

THE CHIEF JUSTICE: - - - it's a pretty criticdlihg to be saying that there is this
other consideration in relation to the insolvenagstion which has just emerged.

MR WEBSTER: Well, | understand what your Honausaying. Again, this is —

the way — your Honour hasn't yet been taken thrabgh but the basis on which
Delta Law was originally placed into administrati@s we apprehend it, was not as a
result of any concern about paying barristers’ fees about a concern about a debt
from a person named Mr Winkler. He was the one fitlad a statutory demand.

And that debt is now gone. So the assertion taatdters’ fees lead to insolvency is
something that has only developed in the course 4nwderstand, in the course of the
administration itself, which has only been goingesi July. Now, it is a couple of —

a few months down the track now.
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But this is not — it is something which has develbgince the administration
commenced. We didn’'t apprehend it to be the triggethe insolvency. And we
would respectfully submit that the extent of angjpdice is minimal. My learned
friend pointed to the deed with Mr Colditz and séldow are we supposed to know
what date it was signed?” Well, one of the pattiiethe deed is Mr Spencer who'’s
going to be cross-examined. So it shouldn’t bg déficult to try and elicit
something if they wish to about the circumstanoeshich this deed was entered
into if they should think it relevant.

THE CHIEF JUSTICE: They might have preferred ¢éahfrom Mr Colditz,
though.

MR WEBSTER: Well, they might, but if we haven’if-we don't sufficiently
prove some of these things, then your Honour waralke findings in our favour.
But, in my respectful submission, that’s as fait @®es in terms of prejudice.
There’s not a sufficient prejudice arising fromstho exclude it and, as a
consequence, probably exclude relevant evidengeuoHonour’s ultimate
assessment, which is should this company be leftiministration or removed from
administration and the solvency question. Anddém just, on that, make this point:
in the course of hearing the subpoena submissiosisntorning, your Honour was
taken to some paragraphs in my learned friend@igtinct] defence which said
nothing about Mr Conomos, which extremely generalliged about solvency and
insolvency.

And it was on that basis of a general paragraphlitadmvency that it was said, by a
chain of reasoning, specific things that Mr Conorhas done are relevant as a basis
for admitting the document. Now, if all we've donere really is state more clearly
something which is already inherent in the issusobfency or insolvency. We
shouldn’t be penalised for doing expressly whatleayned friend, Mr Peden,
effectively had sought to do by implication in dBishing the relevance of Mr
Conomos’s subpoenaed documents. The questiomdvensy or insolvency is
directly relevant and this, in my respectful sulsigs, is an articulation — | accept
later than it should have been — but an articulatiba specific aspect of that which
does not cause such great prejudice that we siheuteld out from making these
points in the case.

THE CHIEF JUSTICE: Allright. Mr Peden, anythiilgresponse yet?

MR PEDEN: Yes, the complaint, your Honour, is abbut the reception of those
documents that your Honour’s been taken to. Theptaint is actually about the
way it's pleaded in DAC(ii). It said:

There’s a consistent practice that has occurrethat the barristers did not
and will not look to have their fees paid by thstfrespondent but rather by
Mio Art.
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Now, if that is something that is said to be camsinly of, for example, in relation
to Mr Douglas by his email of the 2®f July, then the only relevance of that could
be, given that it's not further alleged that thaisvever communicated to Mr Rozario.

THE CHIEF JUSTICE: Okay.

MR PEDEN: And - but what it does is consistemictice — and the same with (iii)
“consistently assumed responsibility”. | mean, Hawback does that go? Are they
saying that goes back for 10 years, five yeargtedn, that’s the difficulty for us.

We just don’'t know. And, as | say, it's not a qu@s of trying to exclude the
evidence such as it is that's been exhibited t&lencer’s affidavit. It's just this
broad allegation leaves us in a very difficult piosi as to how to respond to it
without, for example, a subpoena against Mr Dougfes his practice manager as to
what funds he has received over time from Mio Art.

THE CHIEF JUSTICE: Does it — I don’'t know thaetbonsistent practice matters
all that much when I'm just worried about the cuairstate of play.

MR WEBSTER: If it assists your Honour, we domtend in this — by pleading this
to go beyond what'’s in the evidence. So - - -

THE CHIEF JUSTICE: All right. Well, then - - -

MR WEBSTER: - - - if the concern is that thiojgening up something beyond the
evidence, | can say that that’s not the intention.

THE CHIEF JUSTICE: Okay. What do you need (2] é3) for, or even (5)(a) if
all you're saying is, well, these particular delthgre was an arrangement about.

MR WEBSTER: The reason it's been pleaded that iwéecause in terms of the
test for solvency or insolvency, when one lookghatcommercial realities, it was
thought relevant to say that what is assertedarptiesent has some basis in past
practice. And Mr Spencer’s affidavit, in paragrd says:

Notwithstanding the formal contractual arrangemedmtswveen Delta Law and
the barristers retained from time to time, the gst&nt practice which
occurred was different. The consistent practice wa

and so in terms of — it is a pleading that’s jumstgistent with the evidence of Mr
Spencer, which | just understood was not somettiagwas sought to be excluded.
And so it goes no further than saying when onekilog at the question of solvency
today, one takes into account commercial realibaes, of the commercial realities is
practice. | agree with your Honour, with respéaat it doesn’t — it's probably not
relevant exactly what happened five years ago. poiat is simply that at the
relevant time this year, if | can put it in thosens, there was a practice. Whether it
started two years ago or six years ago doesn’'t matker. The focus is on the
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present. The evidence is really about what's éngtesent, and the pleading is not
intended to go beyond that evidence.

THE CHIEF JUSTICE: Allright. Look, I'll have tmmake a decision about this, and
I will permit the amendments to be made. | underdtthat there is some level of
prejudice, Mr Peden, but on the whole | don't thinis so substantial as to remove
that part of the case from accessibility to theliappts. You don’t sort of propose
any adjournment to deal with or anything of thaidil take it?

MR PEDEN: Your Honour, an adjournment would beyafficult because this is
a company that’s under administration.

THE CHIEF JUSTICE: | understand that.

MR PEDEN: And if it was an adjournment for a aaytwo then we could deal with
that because we would put on a defence, and watdaast say, well, there’s our
defence to it, but as things currently stand - - -

THE CHIEF JUSTICE: Yes.

MR PEDEN: : ---atquarter past 11, I'm nota position to do that.

THE CHIEF JUSTICE: Yes, yes, | understand thad, ia makes it very difficult
because really the options are it either goesaysst think, as far as my decision-
making goes, and in this case | decide it stays.

MR PEDEN: Yes, thank you, your Honour.

THE CHIEF JUSTICE: All right. What else?

MR WEBSTER: Page 11, your Honour, subparagrapth paragraph 50.

THE CHIEF JUSTICE: s that problematic, Mr Peden?

MR PEDEN: Sorry.

THE CHIEF JUSTICE: Without making provision foSG liability?

MR PEDEN: Unclear, really, what it means. | meahat does that allegation
mean? “Without making any provision for potente®T —” what?

THE CHIEF JUSTICE: | suppose the — this is a thadg he did because that
money may have been subject to GST if it were weckfor services or something. |
don’t know.

MR PEDEN: That'’s the difficulty. What does ittaally mean? What do they say
Is either the legal obligation to make provision fotential GST liability — if that's
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what they’re going to say they should say, well,Rtrzario was under an obligation
to do this and this, and then he breached thabbgaeing something, and therefore it
has a certain consequence. The difficulty istjustbroad, general nature in which
it's put.

THE CHIEF JUSTICE: Yes. Look, you know, | thihkm just going to strike out
that amendment because | can’t see — if there arasthing impermissible in the
transfer of cash whether he made provision for G&hllities is going to be the least
of my worries, so that’s going.

MR WEBSTER: | accept that, your Honour.

THE CHIEF JUSTICE: All right.

MR WEBSTER: Page 12, paragraph 52A. | think’thédtte last one, your Honour.

THE CHIEF JUSTICE: Okay. That's really more hetnature of argument, isn’t
it?

MR WEBSTER: It — yeah, | accept that.

THE CHIEF JUSTICE: Have you got any problem alibat, Mr Peden?

MR PEDEN: On the basis of its argument, your Hono

THE CHIEF JUSTICE: So there was one thing that stédl outstanding. I'll just
have to find it again, where — and this was aboetdirector’s loan account. They
were going to give you a bit more information amdtjgulars in relation to that, and
| said I'd revisit it when you were better informed

MR WEBSTER: It's bottom of page 9, your Honourbparagraph C (iii).

THE CHIEF JUSTICE: That'sit. That's the one.

MR WEBSTER: Did your Honour want me to providattmformation orally now?
I’'m happy to do so.

THE CHIEF JUSTICE: No, no. I thought you and Reden might deal with it - - -
MR WEBSTER: Yes.

THE CHIEF JUSTICE: - --and come back to me aldhether it's still an issue at
some later point. That's all.

MR WEBSTER: Yes, if the court pleases.

THE CHIEF JUSTICE: Thanks.
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MR PEDEN: In terms of a defence to this, therynldonour, | mean, these are just
points of claim and points of defence. Just imtepf practicalities of the pleading
and amended defence - - -

MR WEBSTER: If it helps your Honour, we wouldtéike any point that - - -
THE CHIEF JUSTICE: Yes.

MR WEBSTER: - - - something wasn’t open in resgwbecause it hadn’t been
pleaded. If it's fairly a response to these mattese’re not going to take any point
of deemed admissions to these because there’sew dleading, so I'm not sure
that - - -

THE CHIEF JUSTICE: Yes, yes, yes.
MR PEDEN: Thank you.

THE CHIEF JUSTICE: Yes, so that's fine. You ddmave to put one in. All right.
Okay. Got anything you need to do in four minutdsDouglas?

MR DOUGLAS: Well, your Honour, we have that weittoutline of submissions,
but | suspect rather than me reading that out toizy@pen court your Honour may

THE CHIEF JUSTICE: Shall | go away and use the foinutes I've got spare to
read that?

MR DOUGLAS: Shall | just take you through it agie you a bit of an overview?
THE CHIEF JUSTICE: Sure.

MR DOUGLAS: So it's — the proceeding’s 88767.€ldis — the other proceedings,
66, are really shareholders [indistinct] Emperorelstment Group is not any
accreditor, as my learned friend said, but a sltddeln at Delta, and up until this

year it operated as an incorporated legal praciicd,the court — we say the court has
a broad and flexible power to make orders to tifecesSought in section 447A of the
Corporations Act ending the administration. Sodbert’s going to be asked to
choose between the continuation of the adminisinatf Delta Law, which we say

will inevitably lead to its liquidation and no matd return for creditors and bringing
the company out of administration.

We say that when all the circumstances are coresidénere is a compelling
justification to bring Delta Law out of administi@at, in particular, the circumstances
in which it was placed into administration. Infpaular, it involved improper
conduct on the part of Mr Rozario inappropriatingpstantially all of Delta Law’s
cash for himself and having done so knowing thatediolders were seeking to
remove him as director. So that $1,000,000 hase¢heled up in the account.
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There had, in fact, been a meeting of shareholdéfrsgad voted to appoint another
person other than Mr Rozario as the director ofcthrapany. He challenged that in
front of Justice Dalton. He was successful in frainJustice Dalton. He became the
director again. A second meeting was convenedusedae was successful on,
essentially, procedural grounds, and when the skoweting was to take place he
really took all of the available money out of tleeaunt of the company, and it
hasn’t yet been returned to the company.

So then — what then happened was that he coopevatetr Winkler, who was
alleged to be a creditor of a company, who wasassgrted by a firm, Lillis & Loel.
There does seem to be some doubt as to whetHactjriMr Winkler was indeed the
real creditor of the company because, from evidevtueh we received on
discovery, it seems that he was — his debt had &sgigned and someone else
owned it, but they're not prepared to tell us whattother person was.

But in any event, you have this shareholders fige. became the director. When it
became apparent that in the next — we would saggkemeeting of the shareholders
was to be called. Rather than attending that mgéie [indistinct] the remaining
funds of the company and has kept custody of thean ®nce and has cooperated
with attempts by Mr Winkler to wind up Delta LawVhen he was thwarted in
relation to that by us turning up at a — what wasdfectively became a consent
application for winding up because he had agreegte- with Mr Winkler’'s
representatives to set aside the — to withdravedinemon seeking to set aside the
statutory demand. It was only the appearance efobithe shareholders, Emperor, at
the winding up proceeding, we would say, which préed Justice Lyons from being
essentially asked to wind up the company on a curisesis.

So since that time, there’s been correspondendetigt— Mr Cotter. He’s — he was
appointed the administrator immediately after thveye thwarted in their attempt to
liquidate it. And, of course, these allegationsalfvency or insolvency are seen, in
my learned friend’s submission, against the coriteatt Mr Rozario has taken all the
money from the company, but, on the other hand¢onepany does have very
significant assets. Now, I'm conscious that yownblur has to go at 11.20.

THE CHIEF JUSTICE: |do.

MR DOUGLAS: But where it's — what our essentiase will be at the end of the
day is that Mr Rozario can no longer remain theator of this company. Quite
apart from anything else, he’s no longer a praagicolicitor. We're not seeking to
practice as a firm of solicitors. It's a companlyigh has got a right to recover
moneys from Mio Art, which in turn has got a rigbtrecover those moneys from the
other protagonists in the litigation, BMD. It'slgnf it's under the control of the
majority of the shareholders that’s likely to occuirthe administrator remains in
power, he won't have the funds to be able to dot\wimecessary in order to enable
there to be a recovery by Delta Law against Miogkidl Mio Art against BMD, and
so there’s really only one alternative, and thgésrid of Mr Rozario and get rid of
Mr Cotter and let the majority of the shareholdarghe company have their way. It
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doesn’t represent a threat to the general pubtale they don’t propose to trade
generally; they just propose to use the companth®purposes of claiming the
remaining costs which are owed by BMD. There feeotitigation against BMD
which is continuing which is substantial, and tiitedation can be conducted by
another firm, and that’s already in play. Soddévelop those themes as we go
through to questions of cross-examination and videace, but | don’t think it

would be necessary for me, bearing in mind the timactually go through all of the
remainder of the material.

THE CHIEF JUSTICE: Allright. Thank you. I'll eke it not before midday.
Thank you.
ADJOURNED [11.21 am]

RESUMED [12.11 pm]

THE CHIEF JUSTICE: Thank you. I'm sorry abouatimecessary break. If it
helps, we could come back at 2.15 and sit till Bheke up the time, but I'll leave it
up to you to tell me.

MR DOUGLAS: Shall we just see how we’re goinguyélonour?

THE CHIEF JUSTICE: Sure. Okay.

MR DOUGLAS: | take it your Honour will have haldet opportunity, possibly now
or at some later stage, to read what we’ve writti@atter to get on with witnesses
rather than go through the opening, or would yafepr- - -

THE CHIEF JUSTICE: No. I'd rather get on witretlvitnesses.

MR DOUGLAS: Yes, your Honour.

THE CHIEF JUSTICE: | think we’re going to be qupushed, so - - -

MR DOUGLAS: | call Mr Conomos, your Honour.

JAMESNICHOLAS CONOMOS, SWORN [12.11 pm]

EXAMINATION-IN-CHIEF BY MR DOUGLAS
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MR DOUGLAS: Could you state your full name, pleasir Conomos?---James
Nicholas Conomos.

And your business address?---Level 12, 179 Turbree§ Brisbane.

And have you sworn affidavits in these proceedinbgih are numbered 10, 11, 13,
14 and 15 in the applicant’s list of materials Wwhiave been handed up this
morning?---Yes, | — | just checked the — | justatexl them. I've got copies of four
of them, but the first one | haven’t. But thaiis€.

Well, I'll leave that to my learned friends?---Butave sworn them, yes, and they’re
true and correct.

If it please the court.

THE CHIEF JUSTICE: [I'm sorry. | wasn't payingeition. What?

MR DOUGLAS: That's all right. Does your Honouamnt me to take — I think in
the interests of time, it's probably best that w&t jgo straight to the cross-
examination. | think - - -

THE CHIEF JUSTICE: Yes, of course.

MR DOUGLAS: - - - the evidence which we’d wishtigere. It's in writing. It's in
the nature of an application.

THE CHIEF JUSTICE: Yes. Thank you. Mr Peden.

MR PEDEN: Yes. Thank you, your Honour. Your ldan just before we start, for
your Honour’s assistance and for the assistantieeofvitnesses, rather than going to
the multiple affidavits, we've compiled a chronojogf the relevant documents with

the documents themselves as extracted from theusaffidavits.

THE CHIEF JUSTICE: Good.

MR PEDEN: There is a chronology at the front tiediérs to each of the documents.
They're paginated 1 through to 229.

THE CHIEF JUSTICE: All right.

MR PEDEN: Could I hand up a copy for your Honouir.the — and I'll just explain
it to you briefly.

THE CHIEF JUSTICE: Thank you. Yes.
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MR PEDEN: So the date and the event is self-exgitay. The source — your
Honour will see there’s references, for exampldroaario 11. That would be a
paragraph reference to Mr Rozario’s affidavit. Tingt row.

THE CHIEF JUSTICE: Okay. Ithink | can graspdbehings.

MR PEDEN: Sorry?

THE CHIEF JUSTICE: |think I can grasp these ¢jsin

MR PEDEN: Yeah. So---

THE CHIEF JUSTICE: Is there much more explaimegded?

MR PEDEN: Where it says “to be tendered”, th&'®e tendered through the
various witnesses as — during the course of th&seegaminations. So those
documents are not obviously in evidence yet - - -

THE CHIEF JUSTICE: Okay.

MR PEDEN: - - - but everything that's — and, éxample, where it says “QLS
docs”, that's not in evidence yet either. So tHdg tendered as well.

THE CHIEF JUSTICE: All right.

MR PEDEN: But otherwise where there are refersoehe affidavits, that’s
where your Honour will find those. What | propogeur Honour, is we will use this
bundle for the course of the cross-examinationayodf at the end of the — or once
we get to the end of the trial and there are namtieitems that haven’t been
tendered, then we’ll take them out of the bundle.

THE CHIEF JUSTICE: Okay. Now, are you intendthgs as an aid or should | be
making it part of the record as well?

MR PEDEN: Well, it's an aid in the first instand®ut this just identifies the
documents that will be tendered as well. So we-wilthink we’ve got separate
copies of the documents themselves to tender - - -

THE CHIEF JUSTICE: Okay.

MR PEDEN: - - - to form part of the official reb

THE CHIEF JUSTICE: Allright. So | can scribldé over this, you're telling me?

MR PEDEN: You can scribble all over that one.

THE CHIEF JUSTICE: Thank you.
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MR PEDEN: We do have a witness bundle, whiclhésgame, so that we’re all
looking at the same page numbers.

THE CHIEF JUSTICE: Thank you. Sounds good.

MR PEDEN: All right. Thank you. And so if | cgmst ask for that to be provided
to the witness. And then the other administramnadter, your Honour, is Mr Galea

Is the director and shareholder of Emperor Fundiidgch is the applicant. He’s in
court. My learned friend says that he wishes seddhis right to be here. He can do
that, but | do want the record noted for that - - -

THE CHIEF JUSTICE: All right.

MR PEDEN: - - - because we will be making comrsatiout his credit in due
course.

THE CHIEF JUSTICE: Okay. It's on the record.
MR PEDEN: Thank you, your Honour.

THE CHIEF JUSTICE: Thank you.

CROSS-EXAMINATION BY MR PEDEN [12.15 pm]

MR PEDEN: Thank you.
Now, Mr Conomos, you're a solicitor of this coushviously?---1 am.

And you'd regard yourself as being a careful aratdbgh solicitor?---I try to be,
yes.

Yes. And you've been involved in the various aspet the — if | can colloquially
call it the Mio Art v Mango Boulevard litigation feaome years?---Well, it's hard to
say — | have been involved in a sense, but ansgeria general way is — is fraught
with danger. | have had some involvement, yes.

From time to time, you've acted for different pastP---Yes.

All right. Now, for example, | think you acted,dii't you, for the third defendant in

the main proceedings. And if | can assist you?>-Yes, | — | act for Mr Whitton
Mr Whitton?--- - - - who is the trustee in bankreypbf Ms Perovich, who’s now
discharged.
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All right?---And - - -

So - - -?---Yes.

Yes?---I've acted in that proceeding, and | corgitm

Yeah. Now, Mr Whitton, was he a substantive ptotthe proceedings?---He is, yes.

He was?---He was. He made a counter-claim in msgahe — the $20 million that
we — you were talking about before.

Yes. All right. And in the course of your actifagy Mr Whitton, then, it was
obviously relevant for you to know what the posisovere that were being taken by
the other parties in the litigation?---Not so muchb,

You didn’t take any notice of what other claimsdefences were being either
prosecuted or defended?---Not — not in any gregitede for this reason — are you
happy for me to explain?

Yeah, sure?---So the $20 million was received aaveard sum from a dispute
between Mio Art and Mr Whitton on the one hand &ahgo Boulevard on the
other. That was determined by the Honourable cristiHonourable Mr Callinan
QC. The moneys were ultimately paid by bank guaemto this court, and there
was a dispute as to the ownership. Mr Whittormrastée in bankruptcy was entitled
to half the money and Mio Art was entitled to itk money, but two other parties,
Traditional Values Management on the one hand amdikg Proprietary Limited,
who were both in liquidation, and some related canigs of Earning, claimed to
have secured interests in the Mio Art and Whittlames. And so Mr Whitton was
asserting his right to his half and — so Mr Whitteas keenly interested in the
positions being taken by TVM and Earning.

Yes. Allright. So, for example, can | just tak®u to page 40 of the bundle there in
front of you?---Yep.

And you’ll see this is, under page 40, a plaingiifiefence to the counter-claim of the
sixth, 10", 11" and 12" defendants?---Yep.

So you just referred a moment ago, | think, to-thy®u were keenly interested in the
counter-claim of the sixth defendant?---Well, itsmd my keen interest, but — yes.
Mr — Mr Whitton’s position was for — he was intetie$in the positions of the fifth
defendant, the sixth defendant, the — let me gerigght. The 18, 11" and 12
defendants. Yes, those.

Yes. All right. So — well, just looking at thi®dument here, do you recognise this,
for example, as one of the pleadings that you wweltead in those proceedings
- - -?---Yes.
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- - - as being the plaintiff’'s defence to that ctaurclaim?---Yes.

All right. Can I just ask you to go over, if yooud, to page 49 of the bundle and
paragraph 21?---Page 49?

Page 49, in the centre of the bottom of the paginat--Yep.
And at paragraph 21?---Yep.
Can | invite you just to read that to yourself?esy

So you were aware, were you not, as &t @June 2017 or shortly thereafter that
Mio Art was defending the counter-claim on the bdbkat it had — that it and its
solicitors, that is, Mio Art — now, who were itslisgors?---Delta Law.

Yes, so you're aware that Mio Art and Delta Law &elaiming salvage and
litigation liens over any monies payable to it,dgeMio Art, under the various
agreements?---Yeah. I'd read those. I'd reagptbading, yes.

Yes, but you were aware of that claim being asd@rteYeah, well, I'd read the
pleading. Of course.

Yes?---Yes.

And that — I'll just ask you to go over — it wasjust the sixth defendant, but it was
the fifth defendant as well - - -?---The fifth.

- - - which was also pursuing the counter clain¥2ah. | —as | mentioned before,
the two parties that were seeking secure intem&sthe funded money of each half
share of Mr Whitton on the one hand and Mio Arttloa other were the fifth
defendants, Traditional Values Management, TVMafdetter expression, and the
sixth, 10", 11" and 12" defendants, Fareze Turning, who was claiming arsec
interest over the whole sum.

All right, so if you could — if | could ask you aggust to turn over to the next
defence to the counter claim of the fifth defendatitage 51 and just ask you to
identify that as the counter claim or the defercthe counter claim that you say you
were aware of?---This is the — yes. I've readpleadings in this case, yes.

Yes, and if | could ask you to go over to paragraplon page 58 of the
bundle?---Paragraph 15. Yes.

So, once again, you were aware at this stage,faod iturn over the page, you'll see
this one was 23of June 2017, so a little earlier. You were awhet Mio Art was
asserting that it and its solicitors, Delta, haldage and litigation liens over any
monies payable to Mio Art?---Well, I'd read that.
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Yes?---Yep.

But you were aware that that claim was being madilib Art and its
solicitors?---Yes. I'd read those parts of theagiag, yes.

Yes. Yes, so did you ever turn your mind to tharqum of those claims?---No. Not
in any — not in any significant way. | heard whats said at the mediation in — on
the 14" of June 2018, but, for me, it wasn't an issue,fbutis, our issue was we had
— we were entitled to 50 per cent of the sum andhaeeclaims against it by two
parties.

All right. Well, just turn your mind, though, bat 2017. In the middle of 2017,
were you aware of the quantum of the claim that thassubject of the lien?---No.
Not from my recollection, sitting here now, but- -

All right. Well, let’s see if | can - - -?---My oellection was that there was a request
made by the lawyers representing TVM for particsilairthe claim.

Yes?---And they're — I'm not sure when that wasvted, but my recollection was
it might have only been provided, just sitting hgmeor to the mediation, but I'm not
sure.

All right. Well, just - - -?---It wasn’t somethinttpat | took any particular note of.
Have a look at this document - - -?---Yep.

- - - please. Your Honour, | don't think this dogcent is in the bundle, so can | hand
up a copy of it, and I'm going to tender these @iegs in due course shortly.

But just — could you just look at that documerd.tHat — are they the particulars or
the answers to the particulars that you were pfstrring to?---I'm not sure. That's
not what | was referring to, but, look, | — as diicated previously, | did read the
pleadings in this case in preparation for the ntemhabut | haven’'t got any specific
recollection of having read those things, but'd€ d@n the court file, | would've read
it. Of course, it's a commercial list matter, ahdy’re all for the public to see in
accordance with the practice.

MR DOUGLAS: Your Honour, could I - - -
MR BEDEN: Yes, so paragraph 3 - - -

MR DOUGLAS: Could I just raise a general objentto this line of questioning.
The questioning really is whether, at the timedbmpany was put into
administration or they attempted to put it intal@gation, whether it, in actual fact,
had a lien over any funds, not whether it was #sden pleadings that there was a
right to a lien which wasn’t subsequently pursug@tiis — this is not really going to
assist things very much.
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THE CHIEF JUSTICE: Well, 'm not sure.
MR DOUGLAS: Ifit please the court.

THE CHIEF JUSTICE: There is this issue about disbment of funds, and the
context in which that occurred may be relevany@ocan go ahead - - -

MR BEDEN: Thank you, your Honour.
THE CHIEF JUSTICE: - - - Mr Beden.

MR BEDEN: So just ask you to go to the paragram the document that I've just
handed up. You say you can’t remember this speadlfi, the answers to the
particulars, but if | could just ask you to lookpatragraph 3 and see if that assists
you to remember what your understanding was oh#tere and extent of the lien
claimed at that time?---It doesn't.

This was a couple of years ago?---It doesn't, bitilsi— as | say, if it's on the court
file, | read all the documents that are - - -

Yep?--- - - - relevant to the mediation, and thishably would’ve been one of them,
but | can’t be sure.

But just turning your attention to paragraph 3, gan see that the words there that
appear — this is the particulars provided by tlenpiff, Delta Law - - -?---Yep.

- - - on behalf — so Delta Law on behalf of thermtié, Mio Art, that:

The best particulars of the amount of the lienrokd by the plaintiff that can
presently be provided are that the total amourtheflien is $20,873,031
exclusive of interest.

?---Yep.

So would you agree that was your state of mind @6 September 2017 on the
basis that you say you would've read these plea@mng/Nell, | read them prior to

the mediation. Can | explain, the reason thisesé¢hthings weren’t of such interest
at that time was my recollection was that Mio Ardde claims to the — 50 per cent of
the arbitration money, and, as against the claimdenby TVM and Earning, it
asserted these claims. It wasn’t asserting theasasagainst Mr Whitton, so, for the
purposes of the mediation, | read these thingaay not have read them at the time
when these things were produced, because I'm tiginlgink when our counter

claim was in fact filed in the proceeding, but,oprio the mediation, | would have
read these documents.
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All right, but you’ve got no doubt that these dre pleadings that were filed in the
proceedings in which you acted for the third degam@---If you're telling me they
were filed, then I'm happy to accept that.

Your Honour, | tender each of the three pleadihgs kve taken the witness to,
which is, for the record, from bundle pages 40 ukioto 67.

THE CHIEF JUSTICE: Okay. Can you just identifietn in each case by reference

to whether they're a statement of claim - - -
MR BEDEN: All right, so I'll - - -

THE CHIEF JUSTICE: - - - or defence or - - -
MR BEDEN: [I'll be - - -

THE CHIEF JUSTICE: And the date.

MR BEDEN: [I'll be more particular — more precigeur Honour. So at bundle
page 40 through to 49, there is — sorry, 50, tleegecourt document described as:

Plaintiff's defence to the counter claim of thetlsjd0", 11" and 12"
defendants filed in proceedings number QS1714 b 20id dated 23 June
2017.

THE CHIEF JUSTICE: Okay. That will be exhibit 4.

EXHIBIT # ADMITTED AND MARKED

MR BEDEN: Thank you, your Honour.

THE CHIEF JUSTICE: Next?

MR BEDEN: And the next, your Honour, follows awin that - - -
WITNESS: Does somebody want me to mark this i tkandle?

THE CHIEF JUSTICE: No, my — no, you don’t needitothat. That'’s all right.
Okay, well - - -

MR BEDEN: |Ijust- - -
THE CHIEF JUSTICE: - - - we might actually geeth out of the bundle at the

moment so that my Associate can mark them straighytabecause | gather that’s
the copy that's going in, is it?
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MR BEDEN: | was actually going to give your Homeul planned to give up a
separate copy.

THE CHIEF JUSTICE: Okay, if we're getting a segiarset.
WITNESS: | can mark them, your Honour, if yourkl.

THE CHIEF JUSTICE: No, it's all right. You dortiave to do the Associate’s job,
thanks?---No worries. We've all been there.

And then the next documents, the defence and codlaien in 714 of 2011, dated
30" of June.

MR BEDEN: Yes. Sorry, documents at bundle pdgethrough to 59.
THE CHIEF JUSTICE: Sorry, | must have the - - -

MR BEDEN: And it's described, | think - - -

THE CHIEF JUSTICE: Yes. Okay.

MR BEDEN: - - - as the plaintiff's defence to tbeunter claim of the fifth
defendant, and it's dated on - - -

THE CHIEF JUSTICE: Twenty-third of June.
MR BEDEN: - - - bundle page 59 as 23 June 2017.

THE CHIEF JUSTICE: Allright. Thanks. That'lekexhibit 5.

EXHIBIT #5 ADMITTED AND MARKED

MR BEDEN: Sorry, Mr Bailiff.

THE CHIEF JUSTICE: And then the last one — it pasticulars. Now, where
were they?

MR PEDEN: Yes. Your Honour, I'm happy to extraetrticulars. That's the
separate document that | handed up to your HonAod I'll hand up to your
Honour - - -

THE CHIEF JUSTICE: That's right.

MR PEDEN: - --aclean copy - - -
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THE CHIEF JUSTICE: Yes.
MR PEDEN: - - -to be the exhibit.

THE CHIEF JUSTICE: Thank you. And that will behébit 6.

EXHIBIT #6 ADMITTED AND MARKED

MR PEDEN: Thank you, your Honour.

Now, Mr Conomos, were you involved, or at leastd pf applications that would
have been, or that were filed or heard on tHedfluly 2017 and 21 July 2017 in
these proceedings?---Not to my recollection, buatwirere they for?

All right. Do you recall that there was — theralleeen some discussion before
Justice Daubney about the nature of the litigatiGorry, the salvage and litigation
liens claimed by Mio Art and its solicitors. And a result of that hearing, Justice
Daubney asked for supplementary written submisdiot® provided as to the
nature of that lien. Do you recall that?---No. ¥thyou’ve been talking, I've been
thinking about when | — this is to answer your diegs— whether | knew. And my
recollection is that up until when Mr Whitton instted me to file a counter-claim in
the proceedings, whilst we’'d been named as a pagyadn’t taken any active role.
And sitting here right now, my recollection is tit Whitton filed his counter-
claim, which was unusual because he was a defendaimhing an interest in the 10
million, I think in March of 2018. And so prior that time — prior to March 2018,
I'd had no involvement in what had happened ingteeeedings. But | don’t shy
away from having read the documents that we taditemlit before prior to the
mediation which was three months later. But | check that over lunch by
checking the court file, if that will assist.

But you would have read into the matter, even i fradn’t been directly
involved?---1 hadn’t read any of these — the docutméhat you're talking about. |
can recollect that, from my recollection, that tigra — there was an application
made for security for costs by a number of theipauidgainst — against, | think, Mio
Art, and that Justice Daubney heard and deternthmegtglbut | had no involvement
with that and had no interest in that becausedit’tiaffect us. | was only interested,
in a sense, once | became involved, which is -etluet file will reveal, but I'll check
it over lunch — when we filed — when we got leavdile our counter-claim. So |
think | attended a review before Justice Jacksdreloruary, | think, 2018, got leave
to file his counter-claim, and | think in March,tdil check that, we filed the
counter-claim.

All right. Well, can | just ask you to go overhandle page 69 - - -?---Sixty.

- - - and look at this document?---Yep.
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In fact, it starts at 68. The substantive texhipages 69 through to 84. If you could
just briefly look at that document and tell me wieetthat's a document that
recognise as one that you read into in preparédiothe mediation?---No. I've
never seen that document — never seen it or read it

All right. So you don’t think it was something thaou would — you don’t recall
seeing it or do you definitely say that you didwead it?---As anybody — as far as
anybody can be certain of what happened a yeartlagis not a document that |
recollect reading. | read the pleadings. Andiaslicated, our focus was in respect
of Mr Whitton’s claims, but | did take an interéstthe claims of all the parties, Mio
Art on the one hand to some degree, but each dfliasArt and Whitton each had
proper claims to half the money. The issue wad,the important issue for Mr
Whitton was whether TVM and Earning could take aWwssyentire claim. So | hope
that answered the question.

All right. No, that’s all right. But my — well,¢an ask it this way: are you aware of
the concept of a solicitor’s lien or a fruits dfdation lien?---I'm aware of a
solicitor’s lien.

Yes. But a fruits of litigation lien, are you awasf that?---As it turns out | only first
heard of this concept of a fruits of litigationrien the course of this matter and had
done some research about it some months ago, wasit't something that | knew
extensively about prior to recent times.

All right. So - - -?---Even though I've been aisibr for 32 years.

All right. But you weren’t — you were saying tratthe date of the mediation, then,
you weren’'t aware of the nature of the lien thas Wwaing claimed by Mio Art and its
lawyers?---1 knew that — at the mediation | kneattiio Art — Mr Douglas gave an
opening statement, as did I, but | knew that theyenclaiming what they called “the
salvage lien”, but from our purposes, we were nfiocesed upon the claims of TVM
and Earning. So it wasn’t something that was addor us.

Well, were you aware, though, that the Mio Art’'spense to TVMs claim was to
assert the existence of this lien?---It was agsgrimy recollection was Mio Art
was asserting a salvage lien. That's what | undeds | didn’t take a great interest
in that because we were both fighting over 50 pat.cWe were entitled to our 50
per cent. Mio Art was entitled to its 50 per ceAnd two other parties were each
claiming they could take away that whole amourd.o8r focus in preparing and
doing the mediation was on our respective positiehish is not uncommon.

All right?---1t was never going to take away morigym us, so we weren’t so keen.

Yes. All right. Now, turning to this mediation Melbourne, you've read Mr
Rozario’s affidavit of earlier this week?---Is thae of the 12 of November?

Yes, his second affidavit?---Yes.
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Yes. Are you aware of the things that he sayban affidavit about the conduct of
the mediation in Melbourne?---1 do remember readingd/d like to see it just so that
| don’t say anything that’s inappropriate, but-- -

All right. Might the witness be shown Mr Rozari@scond affidavit filed the 1Pof
November. It might be best if the — I'm happyhétwitness looks at the original
affidavit, your Honour.

THE CHIEF JUSTICE: Okay. Have you got a courtwloent number?

MR PEDEN: Sorry?

THE CHIEF JUSTICE: Court document number?

MR PEDEN: It's court document 28, your Honour.e\db have a spare copy we
can hand up to Mr - - -

THE CHIEF JUSTICE: And if you've got a sparellisave my Associate taking it
off the file then, if there’s no issue. Now, | domave copies of your material do I,
Mr Peden?

MR PEDEN: | think they're in the bundle, your Ham. [ think that's what my
learned friend said.

THE CHIEF JUSTICE: In the trial bundle?

MR PEDEN: They're not in —they're at tab 17-- -

MR DOUGLAS: They're in the folders that | handggl to your Honour.
MR PEDEN: - - - in the folder, your Honour.

THE CHIEF JUSTICE: Okay.

MR PEDEN: Volume 17, thank you.

THE CHIEF JUSTICE: Thank you.

MR PEDEN: Sorry, | don't have an index of thewmlke, so - - -

THE CHIEF JUSTICE: Okay. So, Mr Douglas, the en@ you gave me was
everybody’s?

MR DOUGLAS: Yes, your Honour.

THE CHIEF JUSTICE: Good. Thanks, | didn't realthat. Thanks.

XXN: MR PEDEN 1-46 WIT: CONOMOS J N
Lillas & Loel Lawyers



10

15

20

25

30

35

40

45

20191114/D1/BSD/SC/5/Holmes CJ

WITNESS: So which parts of it do you want medoHK at?
MR PEDEN: So paragraph 20?---Twenty. Yep, I'gad that.
All right. Well, would you agree with that — withe proposition that:

There was a general topic of conversation durirgg¢burse of the mediation
about the existence of Delta Law’s lien meant dthaer creditors of Mio Art
would not receive their full claimed debts and vdoked to accept reduced
amounts.

?---No. That's not what I recall. What | recakhsvthat the mediation was conducted
routinely, like most mediations. There were foart@s, Mr Douglas for Mio Art,

me for Mr Whitton, Mark — Mr Mark Martin QC for TVMnd a solicitor from
Ashurst for Earning and the parties, and all tis¢ oéthe parties were there. There
was a — an opening by each party. My recolleatvan that the opening by Mr — by
the Mio Art party — by Mr Douglas was that it hadadvage lien, and it was asserting
its salvage lien to defeat TVM and Earning. Th#ts way that | recollect.

Well, | suggest to you, Mr Conomos, that, in fadbat was discussed was Delta’s
litigation lien by Mr Douglas, among others?---Okayou — well, that’'s — |
understand what you’re saying, but that's not noplection.

Fine. And because Mio Art, in the context of thiediation, was entitled to half,
wasn't it?---Mio Art was entitled to — Mio Art —éhclaim arises because Mio Art
and Perovich, Mr Whitton being her trustee, had sioéir shares — half of their
shares in Mango Boulevard to half of their shaneiSinsella Heights Developments
to Mango Boulevard, and the award was to award tiogrthe values of their shares
under a share sale agreement, and half of the meagpwing to Mio Art, and half
of it was owing to Mr Whitton. So these two pastigere claiming an interest in the
whole of the amount of the award. Does that angwer question?

Well, 'm specifically putting it to you, though, MConomos, that what was
discussed was the solicitor’s lien being a fruftstmation lien because it didn't, of
course — a solicitor’s lien generally, in termsdlotuments and so on, is a possessory
lien, isn't it, you know?---Yes, | know that, yes.

All right. So, of course, in relation to the deiahat might be coming in we can’t be
talking about possessory lien over dollars, can-wi®.

No. Right. So it can’'t be a solicitor's normalgsessory lien, so it must be
something else, and I'm suggesting to you that wias, in fact, discussed was that
this was this fruits of litigation lien — soliciterlien?---Honestly, | — from my
recollection, I'd not heard the term fruits ofdjétion lien in relation to this matter
until quite recently.

All right. Just turn forward to Mr Rozario’s affait, if you could - - -?---Yep.

XXN: MR PEDEN 1-47 WIT: CONOMOS J N
Lillas & Loel Lawyers



10

15

20

25

30

35

40

45

20191114/D1/BSD/SC/5/Holmes CJ

- - - to paragraph 38?---Yes.
And you've read this obviously for now?---I havesy

If you can — to the extent you need to refresh yoamory, please do so. Did you
say those words to Mr Rozario?---No. | read thesather day. | didn’'t have that
discussion with Mr Rozario. My recollection isitld't, in fact, speak to Mr Rozario
on the telephone, and Mr Rozario came to my offacel | encouraged — | can’t
remember the discussion we had. I'm not sureabk notes. | may have. | may
not have. I'm not sure. | don’t think either of did, but | encouraged him to talk to
Ms Perovich and Mr Spencer to explore their diffiers, but | certainly didn’t say
these things.

This is after you became aware that Mr Rosarioext&s act for Delta — for Mio
Art?---My recollection was that the discussiong th@ad with Mr Rozario occurred
prior to him terminating the services in writingiards the end of January of 2019.

All right. Well, had you become aware that he wasnding to terminate his
services? Is that how it came about?---He — hdéaerw spoke to him, he was
unhappy, and | was encouraging him to talk to thema, if he wanted | could talk to
them.

Well, he'd written to you, hadn't he, asking you @®rtain information?---Look, he
could've, yes. | can't recall, but he could'vesye

But you deny, then, that you said those words threparagraph 38?---Yes. | do.
Now, | want to turn attention back, if | could,ttee distribution of funds - - -?---Yep.

- --in—on the 2% or 22%?---Can | hand this back, this one? This is tiee—
affidavit of Mr Rozario.

Thank you. Now, the trust account was set up hyigaelation to moneys that your
firm received in — on or around the 20 — sorry, #i®f September —Bof 4" of
September?---I think that’s right. There’'d be ades made. I'd attended before
Justice Jackson. A consent order was made byattieq and the moneys were to
be paid into my trust account. They were recemea@bout the '8 or 4" of
September by, | think — by direct deposit, and wened up a separate file then for
all the parties and - - -

All right. Well, just to assist that, if you go bundle page 98, please?---Yep. Yes,
this is the order that | just mentioned.

And just confirm to me — that’s the order. Rigftank you very much. And so the
particular provision you were referring to was pgegph 1?---Let me think. Yes.
There were two orders, actually. Is this ordetthink there might be another one,
but yes, there was this order, yes.
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All right. And then if | could just take you over paragraph — sorry, page 101 of the
bundle?---Yes. Yes, that’s the - - -

Is this the email that you sent them on tleofiSeptember to various parties,
including Mr Rozario?---It appears to be, yes.

All right. And you said that you'd opened a newe@ant in the name of the parties
there listed on the middle of the page?---Yes. Vés | indicated, we had opened a
new file because at the time | was acting for Mritféh, but | opened a new file, as
it indicates in there, to act as stakeholder fer-ttihe parties in the litigation for
whom | was holding the money, yes.

Well, where’s Mio Art listed there?---1 should’vaid Mio Art. That's an error. But
it was held — the money was being held for Mio @stwell.

All right. Well, and at this time in September 30you knew that Delta Law acted
for Mio Art?---Yes.

And Mr Rozario was the solicitor?---At Delta LawyZes.
Yes. And - - -?---l was writing to, as the emays:
Dear Quintin.

Sorry?---The email’'s addressed to him. The email'svas writing to the — to the
lawyers for the parties.

Yes?---

Dear Quintin, Ross, Ariel.
They're the three lawyers for the parties, yes.
Yes, exactly. So — and that’s the way you'd notyn@gdbmmunicate. When you
know that there are solicitors on the other sidthefmatter, you communicate with
the lawyer?---Well, | communicated not only in tbase. | also communicated with
other parties as well who were parties to the s-plarticular part of the dispute.
Yes, but if a party’s represented by a soliciter?---Of course.
- - - you deal with the solicitor, don’t you?---©durse, of course, yes.
Yes. You wouldn’t deal with the party themselwesuld you?---No, of course. But
in this case, during the course of these emailgiedscome to, most of these emails

were also sent as an example to Ms Perovich asoeefluse she was a main party in
the litigation, party to the settlement deed anatnbt.
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Well, was she someone for whom the money was heMi?-she wasn't.

So the money wasn't held for her? So what wasrterest, then, if the money
wasn’t held on her behalf?---She was a party tes#dtdement deed. She attended
the mediation in a capacity as a party to thedttan.

But the order of Justice Jackson didn’t require emymunication with her, did
it?---Didn’t require communication with anybody,thim just explaining that |

wrote to — in answer to your question | wrote to-Mt’s hard to tell from this email
because it doesn’t have the whole email. It ddesay who it's been — because it's —
this email looks like it's been cut off.

Mr Conomos, if you'd just listen to the questiotegse. Are you saying that you —
that Justice Jackson’s order didn’t require yoadmmunicate with any party; is
that right?---Justice Jackson’s order says whsdys. | then communicated with
parties. The orders doesn't talk to me about comeoating with anybody, but |
required - - -

Why do you - - -?--- - - - to — do you want me tes@er your question?

Please finish your answer?---Yeah, | mean, my wtdeding is the order of Justice
Jackson required, as it was a consent order prplpagbared by me — was that
certain moneys were to go into my trust accourd, taen, of course, | dealt with the
parties as | saw appropriate.

And, well, Justice Jackson’s order requires in giaaph 1, doesn't it, that the funds
are not to be dispersed without the consent oplhiatiff, the third, fifth, sixth, 18,
11" and 12" defendants?---That's true.

So in order to disburse the funds, you’d have ttact and get the consent of each
of those parties?---Yes.

All right. So Justice Jackson’s order does requine to contact the - - -?---That's

- - - parties?---That'’s true.

All right?---Yes.

But it doesn’t require you to deal with the secdefendant, which was Ms
Perovich?---1t doesn’t explicitly say that, but mosmy emails — in fact, all of them
are copied to her. She is a party to the litigadiad a party to the settlement deed.

But she had no interest in the funds?---Well, she & party to the litigation.

But she had — Mr Conomos, please just answer hath@o interest in the funds, did
she?---1 suppose not. I'm — I'm not sure. | nfrmy perspective, whether she had
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an interest in the fund or not — | was — | was éo@\all things to her because she
was a party to the litigation and a party to thitlesment deed. Whether she had an
interest in the fund, probably not. Probably not.

Well — all right. So to your understanding, whoswhe representative of Mio Art
around this time in September 2018? Who was tteucting force? Did you
know?---1 didn’t know. | had no idea. Presumatblg director or Mr Spencer. |
not sure.

m

Mr Michael Spencer?---Mr Michael Spencer is theclior.
Yeah?---Mr Richard Spencer — either of those two.

Well, did Mr Michael Spencer attend the mediatifmn,example, in
Melbourne?---No. Mr Richard Spencer attended tkdiation, though.

Well, what's his interest, then, on behalf of MiotAas you understood it?---Prior to
the involvement of Mio Art as — Mio Art is the tteg of a family trust known as the
Spencer Family Trust. That was a family trustpdierstood, that was set up for the
benefit of Richard Spencer and his family.

Well, would it be fair to say that you, around thise in September 2018 onwards,
regarded Mr Richard Spencer and Ms Perovich agliearepresentatives of Mio
Art?---My understanding was they were both doingkafor Mio Art, but - - -

Sorry?---They were both doing work for Mio Art, yeShey were - - -

Well, let’s just - - -?---They were - - -

You could just answer my question, if you couldouvunderstood, didn’t you, that
the representatives of Mio Art, so far as you wamecerned, were Mr Richard

Spencer and Ms Perovich?---No.

You didn’t understand that?---No. | understood thay were assisting Mio Art, but
Mio Art was being represented by lawyers, who wadRdzario.

All right. So you wouldn't, for example, have exped, then, to correspond with Ms
Perovich in relation to Mio Art’'s entitlement, olowld you?---1 — | wouldn’t have
been communicating — | communicated, | think aspl@&ned before, to the parties
to the litigation - - -

All right?--- - - - which included Ms Perovich.

All right. Could I ask you to go to page 117 o¢ thundle?---One-one-seven, yes.
Yes.
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Now, there’s two emails on that page. The bottomaikat about halfway down is —
would you agree that that — you sent an emaiP-—Yes.

- - - on the 2% of November 2018 to Ms Perovich?---Yes.

And you sent that to her in own capacity as theltdefendant in the proceedings,
did you?---1 sent this in response to the — | neegithe — the authority signed by
Michael Spencer on behalf of — this is — this isagponse to earlier emails, but | — |
received a — an authority signed by Michael Speandsehalf of Delta Law from Ms
Perovich, and | responded and said, “Attachedagtposit, made today, as
directed.”

But, Mr Conomos, my question of you, if you justdin to it again, please, is that on
this date, the 28 of November 2018, at 11.12 am - - -?---Yes.

- - - you wrote to Ms Perovich about the deposiengt?---Yes. | think | just
explained that - - -

Yeah?--- - - - this was in response - - -

And what moneys were going to Ms Perovich?---Obsipnone, because the — | — |
— if you listen to my answers, it would help aswélhis email was in response to an
email | received from Ms Perovich, which isn’'t heaed that email attached to it an
authority signed on behalf of Mio Art by its direct And | responded to the email
that | received, copied to the parties who werdamhpvho are all the parties
interested in that specific — as far as | was aytheg specific issue, and attached the
deposit receipts.

All right. But Ms Perovich wasn’t in any way inthewn right entitled to any
money, was she, and she wasn't receiving any, he®-sWell, let’'s accept that.
Yes. Okay. I'm happy - - -

You accept that?---I'm happy to accept that, beedlns moneys that | — we’'d — we
paid weren’t paid to her.

And so I'm just inviting you to reconsider, thehetquestion you gave a moment ago
about whether you dealt with Ms Perovich as bewgrepresentative of Mio Art?---1
didn’t, no. But- - -

All right. Now, just go to the top email, theneth- -?---1 just responded to an
email. | thought I explained that.

We’'ll go to a few more emails, Mr Conomos - - -@f-course.

- - - but I want to take you to the one at thedadbthe page, then?---Yep.
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Do you recall receiving that email from Ms Perovahthe 22 of November?---|
didn’t, but now that | see it, yes, | remember sgehat now.

Well, it's a little remarkable, isn't it, when iags:

Dear Jim,

Thank you. See you in the Bahamas.
?---Yes.
Continuing:

Regards, Silvana.
?---Yes.
Now, she’s also said:

Alternatively, can we have some more, please.
So did you have any arrangement to go and see kwiEle in the Bahamas?---No.
So you thought she was joking?---Is — is that &asrquestion?
Well, did you think this was something in jest tehe was saying to you?---Yes.
All right. Now — so why would you be correspondingh Ms Perovich about the
amount of money that was being paid to Mio Art?2s-+ I’'m happy to answer
again. | received an email from Ms Perovich, dtitag to it a — an authority signed
by the sole director of Mio Art directing as to howoneys were to be disbursed, and
this email provides the deposit receipts in acaoecdavith that authority and sends
them back to the person who sent it to me.
All right. And so you were taking instructions elitly from a client who was
represented by a solicitor, Mr Rozario, to your\ktexlge?---Mr — Mr Rozario was
copied to this email.
That wasn’'t my question, Mr Conomos. You accefmsttuctions from a director of
Mio Art — or someone who purported to be represgnitlio Art to the exclusion —
sorry, without receiving — without communicatingdanreceiving any such
instructions from the solicitor?---I'm not sure vilyau're saying. | — | responded to
an email from Ms Perovich, copied to her lawyetsching a deposit receipt. What

arrangements exist between Ms Perovich and Deltadbsut how | was to receive
the authority and — are really matters for thent,me.
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All right. Well, just in relation to that, thenl-note the time, your Honour. I'm still
going on this topic.

THE CHIEF JUSTICE: Okay. So you’'ll be a while-or-
MR PEDEN: | probably still will be a few minutes this.

THE CHIEF JUSTICE: Well, we can either push od sau can finish, or we can
adjourn. What do you prefer?

MR PEDEN: Can I just push on for five minutesuyéionour?
THE CHIEF JUSTICE: Yes, sure.

MR PEDEN: Might Mr Conomos be shown the subpodrdmeuments that have
been provided.

THE CHIEF JUSTICE: Yes.

MR PEDEN: If they can just be handed to me,gdlto a particular page. Thank
you. If I could just hand all those documents back

Now, in the bundle of the third envelope - - -?€epY

That'’s the statutory declaration that you gavehtlaw society?---1t is.

Plus the annexures that you provided to the lawesgt:--1t is.

And | notice now they’re actually paginated on bimétom right corner?---They are.
All right. Could you go to page 49 of the pagimhbeindle, please?---Yep.

Now, you sent that email that appears at the bottbbundle page 49?---Yep.

All right. And that was sent for what purpose?e-iBere was — the moneys that
were received into the trust account were invekied month whilst the — the two
companies in liquidation, TVM and Earning obtairzgabroval from the Federal
Court in Victoria to the compromise — and whilst Wihitton decided whether he
intended to seek compromise, and this was theesiténat was earned on that

money.

All right. So the — you received — did you nohe email that appears at the top of
the bundle, page 49 - - -?---1 did.

- - - from Ms Perovich?---1 did.

Now - - -
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THE CHIEF JUSTICE: What's the bundle to which yreueferring — sorry?
MR PEDEN: Sorry.

THE CHIEF JUSTICE: I'm - - -

WITNESS: Thisisthe - - -

MR PEDEN: This is the subpoenaed documents - - -

THE CHIEF JUSTICE: Okay. That are contained - -

MR PEDEN: Sorry —we only made one copy - - -

WITNESS: It’'s ---

MR PEDEN: - - - your Honour - - -

WITNESS: - - - astatdec - I've got a copy - - -

MR PEDEN: ---and---

WITNESS: - - - your Honour. Mr— Mr Webster oget it; it's directly behind

where he’s sitting. But — yeah, the — with thettaot there, there should be — the —
the very bottom there will be a copy of the stat.d€here’s a few copies for the
judge.

THE CHIEF JUSTICE: Thank you. That will be ael

MR PEDEN: Now - - -

WITNESS: Page 49.

MR PEDEN: Now, this, again, was an instructioredily from Ms Perovich; not
from Delta Law?---Yes.

So you were prepared to act — were you — on theuct®on of the — somebody who
you thought was representing the client or not?eli\it — it attached a — an
authority signed by one of the parties for whomakwnolding the - - -

But - - -?--- - - - money.

- - - you knew that that company was representedwyers, didn’t you?---1 did, but
| was holding the money for the company. So - - -

Just coming back to this again, Mr — Mr Conomotholught you said that your
practice was — and it would be proper — for yowdaldeal with the solicitor for a
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party when you know that that party is represebiedolicitors?---That’'s what | — |
generally do that. But in this case, what | goswasent an email on the 2of
November to all parties, including to Delta Lawydahen | received on the 2bf
November from Ms Perovich an authority signed bg ohthe parties for whom |
was holding the money.

Well - - -?---So I'm obliged by the Trust Accounti#to deal with that under section
249 of the Legal Profession - - -

Soyou - - -?--- - - - Act.
- - - didn’t — it didn’t cross your mind then thydu were receiving instruction
directly from a client on the opposing side of aterawithout the involvement of the

solicitor?---No.

You knew about the claimed lien that Delta Law hathis stage?---1 knew that
there’d been a mediation at which Mio Art was cliaigna lien, yes.

And Delta Law was also claiming a lien?---Wellmay well have been. But it
wasn’'t something that was of concern to Mr Whittenr

No?--- - - - at the mediation.

You were quite happy to distribute the funds artdbadhe instructions of somebody
— Ms Perovich - - -?---NoO - - -

- - - forwarded you instructions on behalf of Miot2-- - - - | didn’t act on the
instructions of Ms Perovich. The authority — | eath — | acted on the instructions
of Mio Art for whom | held the money.

All right. And that — if | could just ask you théa go over, please, to page 58 of the
bundle?---Is it the tag page — yes.

| should check — did you receive the — that autiadrack on the Z1of November at
7.46 am?--- must have, yes, because the mondyea - - -

All - - -?--- - - - disbursed - - -
- - - right?--- - - - yes.

So then at 12.38 did — you received another — soggu — your accounts clerk sent
another email - - -?---Yes.

- - - copied to you - - -?---Yes.

- - - and that’s what appears at the bottom of fgj--And that's — yeah, that’s
copied to admin@deltalaw, Mr Spencer and Ms Peloviges.
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Yeah. Now, the text there refer — says:
| refer to Silvana’s conversation with Jim earlier.
?---Yes.

Had you had a conversation with Silvana — Ms Petovi earlier that day?---Well,
the email says | did, yes. So | would have.

So you did have a conversation?---Well, the enaitso. So | would have had,
yes. I—I'm - - -

And when you - - -?--- - - - prepared to accept.tha

- - - say, you would have had, do you recall hawang conversation with Ms
Perovich?---1 had lots of discussions, but I'm @egal — | — | may well have, yes.

And you would have taken a telephone attendaneeafdhat?--- may have, | may
have not have — I'm not sure. But - - -

Well — but - - -?--- - - - | could have.

- - - Mr Conomos, you're dealing here with somebedyls Perovich — who you
know is not a director of Mio Art - - -?---Yes.

- - - you know that Mio Art is represented by sinbics, Delta Law - - -?---1 do know
that, yes.

- - - and you're speaking by telephone with Ms Reit?---Yes. I'm - - -
All right. Well, what did you talk about?---I darknow.

Well, would it — would the topics or the contentyofur discussion be recorded in
any file note?---I'd have to check; but — butoutd be.

You wouldn’t have any difficulty in producing théie note over lunch, would
you?---If I have it, | will produce it. I'm happy- -

Yeah?--- - - - to.

This is quite a serious matter — isn’t it — Mr Com@s. You're dealing withas —a —
a person who you know is not a director of the canypwho you know is
represented by a firm of solicitors and yet yodrely having a conversation with
her?---In this matter it was a common occurrencé/f® Perovich, Mr Spencer, Mr
Rozario — all of those parties — to communicatercitangeably with me. But | only
dealt with — in terms of dealing with the moneymy trust account we would only
act on the written instructions of the party forominthe moneys were held.
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All right. Well, let — this conversation wa — wesmetime in the morning, but — and
you'll be able to produce the diary note over —rove-?---Ye — yeah - - -

- - -lunch - - -?--- - - - 'l - I'll look and ifthere is one, I'll produce it.

All right. Now, this was after you'd received timstruction at 7.46 in the
morning?---Sorry — this is - - -

We really just talked about this a moment ago. ¥emeived an — an authority at
7.46 in the morning. We've just been through thathere were a few authorities in
this matter for different reasons. So there was-tlhe original authori — anyway,
you go ahead with your — with your question.

And then you had a conversation with Ms Perovieh?---Yes.

- - - and then you - did you talk to Ms ClaudiadEabout sending this email?---Yes,
I would have. |- 1don’t have a independent riamion, but, yes.

And then you — and then Ms Perovich wrote backd-iawas copied to you — with
another authority for disbursement?---Yes.

So a second one?---Yes.

And what was the difference between the two?--A'ttknow. | think — but, look, |
— I don’t want to — | don’t want to sp — unless y@ant me to speculate - - -

| don’t want you to speculate. I'm just asking yibyou — if you know?---1 don’t
know. My —my - - -

All right. Thank - - -?--- - - - recollection ---

- --you. Now - - -?--- - - - is that the origireuthority had some error in it. But | —
| —look, | can’t — I'd just be speculating. Sddn’t know.

Well, you haven’t exhibited or annexed the autlesito your statutory declaration,
have you?---No.

All right. But you knew the — as at this staget tinere was a single trust account
authority that authorised the payment of 8.467iaml|lapproximately, to cheque — to
— by way of a cheque to Mio Art?---There was arie€aauthority — there was an
authority to — for money to go to Mio Art, and thiaere was a subsequent one from
— for Mio Art to disburse it to the parties in thethority, yes.

All right. And if you could just have a look atlaone — sorry — the oth — the other
envelope - - -?---Yes. This is envelope 2.
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- - - number 2. The last document of that app&abe a trust account
authority?---The last one — the very last pagé?isyes, this is the — yes, | — I'm not
sure. Wait on — is this is the — here we go. &ses — this is one from — this is —
this is an email from Jennifer O’Farrell and Midakley to — to all of the parties
enclosing the signed authority signed by theiridgtor, yes. Yes — is that what
you're asking me?

It wasn’t actually. But - - -?---That’s the lasiaiment.

Your Honour, it might be — it might be best if # ¥ I'm still going to be a little
while — to finish after lunch.

THE CHIEF JUSTICE: Okay. All right then. Wedbme back at 2.30, I think.
Thanks.

ADJOURNED [1.09 pm]

RESUMED [2.28 pm]

JAMESNICHOLAS CONOMOS, CONTINUING

CROSS-EXAMINATION BY MR PEDEN

THE CHIEF JUSTICE: Mr Peden.
MR PEDEN: Thank you, your Honour.

Mr Conomos, do you have in front of you there ttadlgory declaration that you
swore still?---1 do.

All right. I'll try and get through this as - -—2Should | — should | indicate that over
lunch | — | addressed the two issues that | rargéid you this morning, one being
when my client Mr Whitton’s counter-claim was — weesd, and | did a search of the
court file and | found the counter-claim. | camtayou it — hand it to you and the
court, and it was filed on thé"df June 2018. So | did some copies for you irecas
you want them. That — I'm happy - - -

Mr Conomos, | think your counsel can deal with matin re-examination, if
necessary?---I indicated to you this morning thabuld do that, so | thought — and
then, secondly, you asked me this morning whethaobl could find a diary note,
and | — | went back and checked and | can't firtilaasty note, but | found a couple of
emails before the conversation, which | can’t rleaatl don’'t have a diary note, and
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a couple of emails, which I've copied for you angimply to answer the homework
that | was given.

And are they emails that are not in your statutteglaration?---I'm not sure. |
didn’t check that.

All right. Well, let’s just go through it and séewve can just get this picture
clear?---Yep.

And if there’s any more emails, then we can piantrup at that stage. So if you
could just go to bundle page 43?---Yep.

And this is an email that — and | should just §ariThe statutory declaration that
you swore was true and correct and made in accoedatith - - -?---Yes.

Yes. So at bundle page 43, there’s an email fromtyg a number of people on the
20" of November at 11.03 am, enclosing a draft trasbant authority?---Yes.

Now, if you just go over the page to bundle page 44---Yes.

- - - you'll see the amount to be distributed taoMirt in subparagraph (a) at the
middle of the page is one cheque in the sum ofé¥8066.617---Yes.

All right. So that was the position as at Tuesdag,2d" of November, at
11.03?---Yes.

All right. So we know that things changed aftatth so this is where | just want to
follow it through with you. On page 49, first tigithe next morning at 7.46

- - -?---Yes.

- - - you'll see, in response to your email, you go email from Ms Perovich
attaching an authority signed by Mr Spencer. Nibyou go over to pages 50 and
51, is that the authority that was attached to enaeil?---1 believe so.

All right. Well, there’s no — | mean - - -?---Thatvhat — when | prepared the
declaration - - -

Yeah?---Yeah, | prepared it on that basis.

Yeah?---There was another email that | found whegrt back to do homework and
— that was sent at 11.54 on thé'2f November to Mr Rozario - - -

All right. Well, we're just taking one at a time?Okay, okay, okay.
So as at 7.46 am - - -?---Yes.

- - - according to the authority at bundle page 50?---Yes.
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- - - there was still one cheque to be drawn to Mibin the sum of 8.45 million plus
some interest?---Yes.

And you’ll see on page 51, that was signed by Merfgpr?---Yes.

Or on behalf of Mr Spencer. So that was the pmsiéis at 7.46 in the morning
- - -?---Yes.

- - - on the 2% of November?---Yep.

Yes. Allright. So if we move forward later thddy. If you go to bundle page
577---Yes.

At 11.54 there’s an email from you to an email addrcalled
admin@deltalaw.com.au?---Yes.

r.spencer@spas.net.au and s.perovich@spas.netyas?--That's the one | was just
mentioning, yes.

All right. Okay. So it refers to there:

We need to draw the cheques today but need reaigadrity.
Now, what was the revised authority because yaadly had one from - - -?---No,
but — look, | don’t have a recollection of thisditl speak to Claudia over lunch, but

— she helped me to recollect, but | don’t haveralependent recollection. But - - -

All right. So you can't recall and you don’t haamy file note of any conversation
that you had that would lead to a need to a revasghority?---No.

All right. So if you - - -

THE CHIEF JUSTICE: Can | just ask you: that dméihe 2F'at 12.38 pm
- - -?---Yes.

- - - was about needing an authority if you werdr@w cheques in favour of another
party than Mio Art Pty Ltd as trustee of the Sperteamily Trust. Was it just simply
a question about whether they were described age#&wr — I'm just looking at page
58?---Yes. So this is from Claudia. My understagds that if there was going to
be — that the — the reason for that email was lllegues were to be made payable to
other parties, we’d need an authority that saitl tha

So it wasn'’t just a description of Mio Art that waisissue?---No.
It was somebody else was getting a cheque?---Yes.

Okay?---That’s what — that’'s what I've understood.
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All right. Thank you.

MR PEDEN: Well, perhaps | hadn’t made the presiemail clear. If you go back
to bundle page 57, the first paragraph is:

We need to draw the cheques today but we nee@vised authority. Please
send through urgently today with the split of bk payable.

THE CHIEF JUSTICE: Okay.
WITNESS: “Please - --"

MR PEDEN: So what was the split that you weremgéig to there?---I'm not sure.
I don’t know. | don’t know.

Well, you know in these proceedings now, don't yibat there was a split?---Yes.
Could I - - -

There’s nothing in writing. No telephone note?6:N
Nothing that record what the split is?---There’saathority.

Yes, that came through, but the authority cameutfiinaafterwards, didn’t it?---Of
course.

Let’s keep it going minute by minute. So at 12-387?---But to be clear to answer
your - - -

Just a minute, Mr Conomos, can you leave me as§uhbstion, please?---Okay,
sorry.

At 12.38, on bundle page 58, there’s a refereneeetto a conversation that you had
with Silvana?---Yes.

Are you saying to the court that you have no readrithat conversation?---Yes.
All right. Do you have any recollection of what sveaid?---Only vaguely.

All right. What did you - - -?---And only after spking to Claudia at lunch time.
Well, we don’t want to know what - - -?---No.

- - - Claudia says - - -?---No, she helped - - -

But - - -?--- - - - to assist.
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- - - if you can recall what was said to you angl tbnversation that you had between
yourself and Ms Perovich, and by all means tellatert, please, if you could refrain
from leading some other witnesses’ versions of Bsven-?---Of course.

- - - rather than your own?---1 understand.

Because you had the conversation, not her?---Qieoulhat’'s what the email says.
Yes, | understand. Look, | don’t have an indepahdecollection. Because of that,
when | went back to my office, | contacted Claudidind the file, check to see
where it could possibly be, couldn’t find an authgrand asked her about this
conversation or this email. She didn’t have a ltecton of much help, but she
helped me to recollect that it must have been -lbak, | don’t want to speculate.
You're speculating, right?---I'm just speculatirsprry.

I understand. All right. So at thirteen - - -&e-sorry, if | was speculating to you,
your Honour, but that's my understanding, butit's

So at 1335 — now, you may get, presumably - -Ghe; yep.
One-thirty-five?---One-thirty-five, yes.

There’s an authority for disbursement to the act®uominated sent through by
Silvana Perovich?---Yes.

Yes. And if you go over to page 59 - - -?---Yes.

- - - you see the authority there?---Yes.

Now, you see for the first time there’s a splitYes.

This is the first reference we have to a splititig@---Yes.

But there must have been a discussion that yowmitadvis Perovich earlier about a
split which led to your email at 11.54?---Not thagn recall.

No. Well, and so you can't recall any instructie@sou about what the $1 million
to Delta Law was for?---Wouldn't — the answer is no

No?---But there wouldn’t have been a need becaused can only act on written
instructions.

Yes. All right. But there was certainly no purpdsr that payment was given to
you?---Sorry?

No purpose was expressed to you by the client fatwhat $1 million - - -?---No.
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- - - was to be used for?---No, there was nondaidy.
And what about Award Litigation Funding, do you knarhat that entity is?---No.

Right?---1 had never seen that name, or | thinkdrd of it, but | don’t really know —
know anything about it.

You know now, though, don’t you?---Of course. Imthis — involved in the
proceeding so - - -

Yes?--- - - - of course | know.
Yes. But at the time - - -?---Even then | stilndtidknow a lot, but | know a bit.

All right. And so that led then to the Silvanaisa&l we went through before?---Was
that a question, or - - -

Sorry?---Is that a question? Do you want me tevansor - - -
No, no?---Okay.
I’'m just putting this in context as we go - - -®f-course — of course.

- - - onto the next — so you then sent the detaitee deposits that were made
- - -?---Yes.

- - - to the various parties?---1 did.
And we see that as deposits over the ensuing fgeg?a--Yes.

So, for example, at bundle page 63, you've seMddrerovich the deposit
receipts?---Which page was that?

Page 63?---Sixty-three. Sixty-three, yes, I'vetdbat to a number of parties, but,
yes, she’s the primary person I'm responding tespmably, the earlier email, yes.

So just clarify this again for me. Ms Perovicm@t your client?---No, none of these
parties are for the purpose of this. | was thkedtalder.

Right. And Ms Perovich is not a party that is uye required to liaise with under
the order of Justice Jackson before making any paysrout?---Yes, having looked
at the order again, yes, that’s the case.

And yet you were telling her and providing to hee topies of the
disbursements?---She was — she sent me the aytbopited to the other people
involved and then | responded to that. | thinkdntioned that before lunch.
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Now, by this time you've stopped using — you see st few emails — you've
stopped using the g.rozario email address, hayen®---Well, it's not that | stopped
using it. All I did was I hit reply on the — so et | look at the email that | got from
Ms Perovich, which is on page 58, when | resporidetat after we’d made the
deposits, | sent to the exact same recipients.

But, you see, earlier on, a few months earlier,y@@en using the g.rozario
- - -?---Yes.

- - - @deltalaw - - -?---Yes.

- - - email address, hadn’t you?---1 hadn’t pickiedt up until, | think, yesterday - - -
Yeah. And - - -?--- - - - after | read Mr Rozasdffidavit.

And you're aware now that Mr Rozario says that &e h hasn’'t had, for some
nearly 10 years, access to the admin@deltalaw.coemail [indistinct]?---1 — 1 — |
did see that he says that, yes.

Yeah. But you weren’'t aware of that?---Of coureé n

No. And what about the deltalaw@deltalaw.com.aaikaddress?---Didn’t know
anything about — | didn’t know anything about whMatRozario contends until | read
his affidavit.

You recall being told, at one stage, not to useehaail address?---There’s an email
— yes, there is — in — in his affidavit, there’seamail from some time in 2011, but |
don’t even recall receiving it. I've tried to lodér that email, but | haven'’t found it.
All right. But, in any event, did you consider tlyau were — when you sent
something to admin@deltalaw, did you consider yloatwere sending it to Mr
Rozario?---Yes. admin@deltalaw, deltalaw@deltal@mything @deltalaw, |
presumed | was dealing with Mr Rozario. So | thiné& emails that | got over lunch
are already in the — so | hadn’t checked, butysdinose emails are the ones that are
in the — in the stat dec.

All right. Just one final question. In the otlegvelope, number 3 - - -?---Yes.

- - - is a separate trust account authority infiedint format. You - - -?---Yes.

You know that?---Yes. Claudia mentioned that toawer lunch. Which page —
which — where do | — where do | find that?

| think it's the last page, Mr Conomos?---The lpage?

Think it's the - - -?---Oh, it's - - -

XXN: MR PEDEN 1-65 WIT: CONOMOS J N
Lillas & Loel Lawyers



10

15

20

25

30

35

40

45

20191114/D1/BSD/SC/5/Holmes CJ

The very last page?---Is it this one?
Yes?---Yes, that one. Yes.

Now, if you like, you can compare that to the dmat’s at bundle page 59 to your
statutory declaration?---Yes.

Do you know why there are two different trust acoauthorities?---My — my
understanding is — is that the second one waspuaiform that was more
acceptable for the way in which we’re required tepare — we’re required to have
trust account authorities. So this was the onevitaa provided by Mio Art, and this
one is the one that is in a form that is more appately required as part of our trust
account obligations.

Well, when did you receive the second one, theAPthe same time, not long — on
the 22' of November. | can’t und — | don’t know how it svthat this one isn’'t in my
stat dec, but my understanding is that this oneth@®ne that was, in fact, relied
upon to draw the cheques.

Well, | mean, you've looked at this point, haveydu, in preparation for this
case?---1 have. I've looked at it in — subsequenthen the letter came - - -

And - - -?--- - - - the other day.

And what's — and is there any difference betwegsuibstantively?---No, there’s no

All right?--- - - - substantive difference.

All right?---What the difference is is that thisimsa form that is more in line with the
types of trust account authorities, in terms offtiven of a document, that we, as a
firm, use.

All right. All right. So, just to be — if | coulgust ask you to go back to that trust
account authority that you've got there you werking at a moment ago?---This is
the one on page 59 or - - -

At bundle page — sorry — fifty — yeah, no, the tma - - -?---Fifty-nine?

By which everybody distributed the funds, thatts, éxample, the one that you sent
and received back from the other party. For exarfiptistinct] bundle page
527---Yep.

A and 537?---Fifty-two, yep. A, yep.

You see, because you got a trust account authoritys format from each of the
other parties?---Yes.
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And then you got separate individual trust acc@uthority for the sliver between —
of the Mio Art amounts?---Yes.

All right, so if I could just ask you, then, to ¢gmthe back of the bundle at page
89?---Page eighty - - -

MR DOUGLAS: Which bundle is that?
WITNESS: The trust account ledger? Yep.

MR BEDEN: And about halfway down, you'll see timst of the Mio Art amounts
going out, 5.467 million?---Yes.

And it says balance release of settlement funitl? iISMT funds per clause 3.3 of the
deed of — is it settlement?---1 don’t know whatttha

Clause 3.3 of deed of settlement.
Yep. | see that.

All right, so which deed of settlement is that daB.3?---Let’'s have a look. |
haven't got the settlement deed, | don’t think.vel&got the settlement deed?

Well, the settlement deed was the document thatyanit want to produce under

the subpoena, but it was handed up anyway. ldissiiou a copy of it, or at least the
copy that was given to us?---No, that's — no, thtie Lillas & Loel one. This is the
Lillas & Loel settlement deed. There are two setiéént deeds. There’s a settlement
deed with — between all of these parties and L&8ldel and Standard Builders,

who were a party that claimed an interest over Mity and there’s another
settlement deed.

Well, Mr Conomos, that was the settlement deedwlsathanded to us this morning,
| think, from your counsel, having been given to Henour and then given back to
me to look at. That's — so you say there’s anosiettitement deed, is there?---There
are two settlement deeds, yes.

All right. Could we see the other settlement deleen, that refers to clause 3.3. No,
hang on. Your counsel said that 3.3 is an ersat, or is 3.3 not an error? Is 3.3
correct or not?

MR DOUGLAS: |didn’t say it was an error.

WITNESS: Well, I haven't got the settlement desal] can'’t tell you, but | do —
there are — | should have copies of the settlemiead.

THE CHIEF JUSTICE: This was produced under subpoktake it?---Yes.
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Okay, so it’s in the envelope - - -?---It’s in thBvelope.

- - - that didn’t end up being received on the $dsat it was being produced, but it
turns out perhaps not?---Yeah, I'm happy to — cieave the witness box and get it,
your Honour, or - - -

If it's going to help you, do that, Mr Conomos?-k&). Thank you.

Yes, | said do it. Do it. If it was going to helpo?---Thank you, your Honour. So
in this — in this envelope, there are three documeihere’s an order and the two
settlement deeds that exist. The settlement dedd’in referring to is one that
doesn’t include Standard Builders and Lillas & Laeid clause 3.3 is the clause that
identifies the parties who are to receive the money

MR BEDEN: All right. Well, just — would your Har just bear with me for a
moment?

THE CHIEF JUSTICE: Yes. Of course.

MR BEDEN: My learned friend has just given meogy of it. So this settlement
deed provides in clause 3.3 to the sum of $8.4bamito go to Mio Art?---Yes.

But clause 3.3 doesn’t authorise, does it, thersgipa of that 8.45 million into three
separate amounts, does it?---No.

MR DOUGLAS: Well, | object, your Honour.

MR PEDEN: So---

MR DOUGLAS: That's a question of proper constrorctof a deed.

THE CHIEF JUSTICE: Well, if it says on its fadeat it doesn’t authorise it, Mr
Conomos might be able to give an explanation of h@ame to be separated.
Notwithstanding what it says on its face, | thitik a reasonable question if that’s
the question.

MR PEDEN: [I'll take it a bit more carefully.

Mr Conomos, in front of you, do you still have tinest ledger?---Yes.

Right. Do you see the third item down says “Paytheith description:

Delta Law Pty Ltd, partial RLS of SNT funds peuska 3.3 of the deed SNT.

?---Yes.
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Yeah. Now, where in clause 3.3 did you understaatk to be any authority to
distribute $1,000,000 to Delta Law?---Well, in nefiece to clause 3.3, if that's the
only —is it — to answer your question directlyddesn’t provide that. But to answer
the question properly, the deed provided that eareamount was payable to each
party, and there was an amount for Mio Art. Subsedly, that amount was
invested, and there were more moneys to distriba&ted when it came to distribute,
the parties agreed that they’'d be distributed soedance with percentages which
reflected what was in clause 3.3 and then only wéir written authority. And that
was the mechanism by which this was done.

All right. Thank you?---And what’s contained irettrust account — the typewritten
trust account authority which someone in my officepares is a reflection of what
was done, albeit it could be more accurate.

Thank you. Your Honour, | should tidy the exhihis as we go through.

THE CHIEF JUSTICE: Yes, | was wondering when yaere going to do that.
What are you tendering?

MR PEDEN: The statutory declaration is — | thirdhould tender it as one bundle
as one document. I've only taken Mr Conomos tarmalmer of pages of it, but |
think conveniently because it's paginated - - -

THE CHIEF JUSTICE: Yes.
MR PEDEN: - --can | give your Honour a cleapyof the exhibit.

THE CHIEF JUSTICE: Thank you. That'll be exhifit

EXHIBIT #7/ ADMITTED AND MARKED

THE CHIEF JUSTICE: Now, don't assume I'll havgaed to anything in it that
hasn’'t been referred to though.

MR PEDEN: No, absolutely, your Honour. The setdocument, I think,
immediately follows from that — from what | asked Monomos — is the settlement
agreement, as he described it, the second onastliaat doesn’t involve the Lillas
and Loel company, and that does include the claige

WITNESS: Which does or doesn’t?
MR PEDEN: Which — it does include the clause 3. just to make sure, there’s

one version of the settlement deed that doesn# haslause 3.3. The one that I'm
tendering does have a clause 3.3.

XXN: MR PEDEN 1-69 WIT: CONOMOS J N
Lillas & Loel Lawyers



10

15

20

25

30

35

40

45

20191114/D1/BSD/SC/5/Holmes CJ

THE CHIEF JUSTICE: That'll be exhibit 8.

EXHIBIT #8 ADMITTED AND MARKED

MR DOUGLAS: Can I just see a copy of it? Yourrdar, the document which is
being tendered does not have an annexure A, whittteitext of the consent order in
proceedings 1714 of 2011, so I'd ask my friencetader a complete copy, if he may.

MR PEDEN: Well, I can — I've just been handeattopy by my learned friend’s
junior.

MR DOUGLAS: Give him a complete copy — that - - -

MR PEDEN: If Mr Conomos is able to withdraw higjection to the subpoena, or
alternatively would rule that the subpoena be rethle in respect of that document
then we can tender the document that was to haae fre@duced by Mr Conomos
under subpoena.

WITNESS: I'm happy — I'm happy - - -
THE CHIEF JUSTICE: We seem to be well past argusiabout that, so - - -

WITNESS: |think so. The only thing, your Honois I'm happy to produce to the
court, of course, without any qualification. Ifisst that it's confidential to the party.
So, of course, it can be used, but to the extettsthimebody who'’s not — not here
might say - - -

THE CHIEF JUSTICE: Well, | can always put it in anvelope marked Not To Be
Served Without The Order of a Judge if it's redigit delicate. Will that
help?---Well, 1 don’t want it to be said that I'dene something that’s inappropriate
in producing —its—I'mnota- - -

Got any problem with that?---1 am a party to ittuedly, but - - -

MR PEDEN: Well, your Honour, matters are condddteopen court. This is a
document that is tendered in these proceedingsaritexhibit in these proceedings.
Unless there’s some particular confidentiality otthen the parties say “it's
confidential”, then it should just be tendered ma®xghibit in the usual way.

THE CHIEF JUSTICE: Mr Douglas, do you have anythio say about it?
MR DOUGLAS: Your Honour, usually — as a mattepablic interest — parties

which to conduct their — their litigation and whigyey go to mediation and
confidential settlements in a way that matters tibatome publically available. All
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that’s really confidential about the settlementwoluld have thought — were the
amounts.

THE CHIEF JUSTICE: Sorry — were the - - -
MR DOUGLAS: Is---

THE CHIEF JUSTICE: - - - amounts?

MR DOUGLAS: ---the—are - - -

THE CHIEF JUSTICE: Yes.

MR DOUGLAS: - - -the amounts, yeah. But themdan, that — that’'s the whole
purpose of making these documents confidential- -So

THE CHIEF JUSTICE: Yes.

MR DOUGLAS: - - - it does tend to subvert thabfidentiality if they can just be
produced in open court - - -

THE CHIEF JUSTICE: Yes. Butwe - - -
MR DOUGLAS: - - - and not protected.

THE CHIEF JUSTICE: - - - all know the amounts d@hey’re the subject of pretty
extensive evidence already. So - - -

MR DOUGLAS: Yeah.

THE CHIEF JUSTICE: - - - is there anything el®®at it? | haven't - - -
MR DOUGLAS: No, there’s - - -

THE CHIEF JUSTICE: ---seenit. So---

MR DOUGLAS: - - - nothing else - - -

THE CHIEF JUSTICE: - --1don’t know.

MR DOUGLAS: - - - your Honour.

THE CHIEF JUSTICE: Allright. Yes. Look, I tha - -

WITNESS: That's fine.

THE CHIEF JUSTICE: - --it'll just go into evidee. Thanks. And that’s it.
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WITNESS: This is the document.

THE CHIEF JUSTICE: And so that will be part ofhélit 8.

WITNESS: Should | hand the stat dec back or - - -

MR PEDEN: Yes, ifyou - - -

THE CHIEF JUSTICE: There’s a copy - - -

MR PEDEN: ---could - - -

THE CHIEF JUSTICE: - - - that’s an exhibit alrgadithink, isn’'t there? So - - -

MR PEDEN: Yes, | think you - - -

THE CHIEF JUSTICE: ---ifthat- - -

MR PEDEN: ---can---

THE CHIEF JUSTICE: - - - can go back to you, Mxden.
MR PEDEN: - - - safely hand that back.

THE CHIEF JUSTICE: And I'm losing track. Is thi&ie one out of the envelope
that Mr Conomos - - -

MR PEDEN: Yes.
WITNESS: Yeah,I---

THE CHIEF JUSTICE: - - - produced or is — thewell, he’s probably entitled to
hang on to it then - - -

MR PEDEN: It—Imean---

THE CHIEF JUSTICE: ---ifit's servedits - - -
MR PEDEN: - - - it was produced to the - - -
THE CHIEF JUSTICE: - - - purpose.

MR PEDEN: It was produced the court. | thinkmaily these things are held by
the court until conclusion of the matters and then

THE CHIEF JUSTICE: Well, it - - -
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MR PEDEN: - - - released to the - - -

THE CHIEF JUSTICE: - - -can be. Butifit's ngoing to be an exhibit, does it
really matter much?

MR PEDEN: It can be returned - - -

THE CHIEF JUSTICE: Yes. I---

MR PEDEN: - - -to Mr Conomos.

THE CHIEF JUSTICE: - - - think you can hang ontfdMr Conomos?---Okay.
MR PEDEN: Thank you. Okay. Thank you kindly.

WITNESS: I'm happy to — for the court to havettbae. But - - -

THE CHIEF JUSTICE: It’'s just another thing - - -

WITNESS: ---Tll-Tllleave - - -

THE CHIEF JUSTICE: - - - on a file for someboday-t- -
WITNESS: ---ittoyou, your - - -

THE CHIEF JUSTICE: - - - dispose of eventualBut - - -

WITNESS: Yeah. No problem, your — or whatevers

THE CHIEF JUSTICE: - - -if you're all keen for -

WITNESS: - - - convenient to the court is finglwme.

THE CHIEF JUSTICE: Unless — look, unless thessme forensic advantage to
you in it being hung on to, Mr Peden, | just das€e why Mr Conomos wouldn’t
take his document home.

MR PEDEN: Absolutely. He should take - - -

THE CHIEF JUSTICE: Okay.

MR PEDEN: - - -it home.

THE CHIEF JUSTICE: That's where we are then.

MR PEDEN: Thank you. And then the final exhilgibur Honour, is of Mr
Conomos to the Ba — “We’ll see you in the Bahaneasail.
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THE CHIEF JUSTICE: So that’'s exhibit 8. Yes. &k Have you given us 8, the
thing that’s - - -

MR PEDEN: No - - -
THE CHIEF JUSTICE: - --an annexure?

MR PEDEN: - - - it came from my learned friend think — just then. That's the
version that has the — or — or — actually, it migéwe come from Mr Conomos - - -

WITNESS: It came from me - - -

MR PEDEN: - - -Ithink - - -
WITNESS: - - - your Honour.
MR PEDEN: - - - out of — out of envelope 2.

THE CHIEF JUSTICE: Well, what we're looking attlse deed of settlement, but it
doesn’'t have Aonit. So-- -

WITNESS: No - | think that’s the last — the sed¢enlast or second last page, your
Honour. It's annexure - - -

THE CHIEF JUSTICE: Okay. All - - -

WITNESS: ---t0---
THE CHIEF JUSTICE: - - -right.
WITNESS: ---it.

THE CHIEF JUSTICE: Let’'s have a look.
WITNESS: |think it's a reference to some termsi— is that the right one?

THE CHIEF JUSTICE: Look, | can't seeit. Mr Pedéave a look at that. You're
supposed to be tendering something with an annexure

WITNESS: Let me have alook - - -
MR PEDEN: The only - - -
WITNESS: Idon't---

MR PEDEN: Your Honour - - -
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WITNESS: - - - know — should | — can | have akd@b them to make - - -
MR PEDEN: ---l-canl---

WITNESS: - - - sure we're tendering - - -

MR PEDEN: - - - hand up the version that has anreeA on it?

THE CHIEF JUSTICE: All right. What did you wattt do, Mr Conomos?

MR PEDEN: And I'm — I'm happy for Mr Conomos tbexck if that's the one that
he’s refer — referring to. It has annexure A - - -

WITNESS: Yes.

MR PEDEN: - - - on the back of it.

WITNESS: This is not the one that has clausearBi63 it's the other one.

THE CHIEF JUSTICE: That's not 3.3?---Yeah — s® i3.the one that Mr Peden
has, but we had — | think Mr Francis, I'm — withdo#ting rude — might be wrong in
this instance. There is no — there is no anne&urethe deed that should be handed
up by Mr Peden. It has clause 3.3 in it.

THE CHIEF JUSTICE: Okay.

MR DOUGLAS: Well, there’s probably two deeds |[istthct]

MR PEDEN: So the deed that has the — has theelau3 doesn’t have an annexure
A is---

MR DOUGLAS: Yes.

MR PEDEN: - - -thatright? All right. In thatin that case, we’ve gone around in
a bit of a circle. But that’s the version - - -

THE CHIEF JUSTICE: Mr Douglas, you haven't beeveay good influence in all
this, | have to tell you.

MR DOUGLAS: | think I've not been very unhelpful.
THE CHIEF JUSTICE: Yes.
MR PEDEN: Sorry.

THE CHIEF JUSTICE: Allright. Well, we've finagll- - -
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MR PEDEN: The - - -
THE CHIEF JUSTICE: - - - got—and I'll get it mkeed before anybody changes
their mind, exhibit 8.

EXHIBIT #8 ADMITTED AND MARKED

MR PEDEN: All right. Thank you for that.
WITNESS: It's probably my fault, your Honour.

THE CHIEF JUSTICE: |don’'t see why the solicitefsould always take the blame,
Mr Conomos. It's a fine instinct, but perhaps, tho$ time.

MR PEDEN: And, finally, your Honour, page 117tbé bundle is the email that
has the reference “see you in the Bahamas”. Téedsito be tendered through Mr
Conomos.

WITNESS: That's fine. |should say - - -

THE CHIEF JUSTICE: Yes. Thank you.

WITNESS: ---your---

THE CHIEF JUSTICE: Yes, got you.

MR PEDEN: Under page one-one - - -

WITNESS: | should say, your Honour, I've neveebéo the Bahamas — just to
make that clear.

THE CHIEF JUSTICE: All right. Now, do you havespare copy of that or do you
want me to - - -

MR PEDEN: Yes, we do.

THE CHIEF JUSTICE: Thank you. And that’'s exhi®it

EXHIBIT # ADMITTED AND MARKED

MR PEDEN: All right. Now, Mr Conomos, | was asggiyou before about your
dealings with Ms Perovich and | — | think you sadginally, you were copying her
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into correspondence because you — she was a paltg proceedings?---Yeah, she’s
been copied in for a long time - - -

Yeah?--- - - - because she’s a party and becaeseah a party to the settlement
deed, turned up to the mediation - - -

And — and you're unable to help us at all abouttfie®m your own knowledge
about the content of the conversation that youwittt her on the 21 — 2%of
November that led to the split of the 8.4 millicolldrs approximately into the three
different sums?---1 think I've already said th&ut - - -

Yeah?--- - - - yes — unfortunately, | - - -

Could I ask you to go to bundle — page 173, pledisethe bundle of the — it's the
trial bundle, your Honour?---One-seven-three — yes.

Now, you'll see this is a — a document that’s diésct as a letter from JML Rose
dated the 2% of August 2019. And if | could just ask you to geer to page 175
- - -?---Yes.

- - - and you'll see there on the right-hand sitlsays “cc, Jim Conomos”?---Yes.
Did you receive that letter?---Yes.

| tender that letter, your Honour.

THE CHIEF JUSTICE: That will be exhibit 10.

EXHIBIT #10 ADMITTED AND MARKED

MR PEDEN: | wonder — did you read that letter wheceived it?---Yes.

All right. And it's right — isn’t it — that you kew when you received that letter
Daniel Rose acted for Mio Art?---Yes.

Yeah. Now, if | could ask you to go over to paggo#y — paragraph 5 on page 2. If
| could just invite you to read that paragraph Bndgoing to ask you some
guestions about it?---Yes.

Now, this was a letter being sent to Mr Cotter, whas the administrator?---Yes.

Yeah. Now, in paragraph 5 it refers to some aduithtirat you've been given. What
authority had you been given that’s referred tpamagraph 5 - - -?---I'd been - - -

- --Yyou - - -?--- - - - asked to speak to Mr @ott
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Yeah. Who had asked you to speak to Mr Cotter?-Spencer and Mr — Ms
Perovich.

All right. You mean, Mr Michael - - -?---RichardMr Spencer.

Mr Richard Spencer. All right. And on what bas&d you understood Mr Richard
Spencer and Ms Perovich to give you authority tag&pwith Mr Cotter?---On behalf
of Mio Art.

All right. Well, so you knew then, certainly, byugust 2019 that Ms Perovich and
Mr Richard Spencer were purporting to act for MidA--They were — the — my
understanding is that they’re consultants for Mo, Aes.

All right?---1 think that — | think Mr — my under--

And so what - - -?---Sorry.

What did they — what did they authorise you to eédhey authorised me to have
without-prejudice discussions with Mr Cotter, whickubsequently did.

All right. And was that authority that was givenytou something that you made a
diary note of or was it a written authority?---Niowas an oral discussion.

All right. But at this stage — 220f August — who were you acting for?---1 was
acting for — in this proceeding | was acting for fgaror.

Yeah. All right. Well — so is there a commonatitiyinterest or something between
Emperor and Mio Art?---Well, no — I'm not sure Iderstand the question.

Well, you are already acting in the proceedings?>-—Emperor’s - - -
- - - for Emperor - - -?---1 am.

- - - and now you're being asked by Mio Art’s sdlics to represent Mio Artin a
telephone conversation with Mr Cotter?---1 had sahseussions with him, yes.

All right. And so what were you authorised to $ayir Cotter?---To have without
prejudice discussions with him to explore a resofudf the claims that relate to this
letter which are claims that Mr Cotter, on behdlbelta Law, was making with Mio
Art.

All right. So we just get the framework right hid stage. You’re acting for
Emperor - - -?---Yes.

- - - which is a one-third shareholder in Delta [ZawYes.
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And it's also a creditor for $1650 in Delta Law¥es, by way of assignment, as we

By way of assignment?---Yes.

And you know that Mr Richard Spencer and Ms Peltovépresent, or give
instructions on behalf of Mio Art?---Yes.

You know that Mio Art is the subject of a claim f@significant amount of legal fees
from Delta Law?---Well, this was a demand made byQdtter - - -

Yes?--- - - - to Mio Art, responded to it by itdisdors, so, yes.

All right. And so did you give — were you givenygoarameters for settlement; is
that right?---Yeah, we were — | had written disemss with — | had discussions with
Mr Cotter that were on a without prejudice baghd | think subsequently | sent a
without prejudice letter to him which set out whtadse terms were.

All right. Well, were you then, as it were, codingted with JML Rose to act for
Mio Art? Is that the same thing?---1 suppose t's-just the way you categorise it. |
was asked by Mr Spencer and Ms Perovich to spetikMii Cotter to explore a
resolution of the claims that exist by Delta LavthwMio Art.

Right. Well, you refer in the first — sorry, thexya reference in the first sentence to
separate internal issues that apply as betweena Da¥ and Mio Art regarding
payments. Now, you're being asked to communicatte Mir Cotter about those
matters. What were those matters?---I don’t kndwon’t know what he’s talking
about. | was asked to speak to Mr Cotter on aowmitiprejudice basis about the
demand.

Well, here you know what you were supposed todhlkut. You received this letter.
Did you make any inquiries of anybody about what weere supposed to say?---I
was given a copy of the demand that Mr Cotter nuded the 18 of August. | was
given — this is from memory now — a copy of thisgdeand an earlier letter. 1 think
there’s another letter dated the day before. ¥es2F' of August. And | was asked
to talk to him to see if a resolution could be reatabout those — the demand and
the responses.

Well, were you trying on behalf of Mio Art to negate down or reduce the sum of
money that might be claimable by Delta Law agaiist Art?

MR DOUGLAS: | object.
THE CHIEF JUSTICE: What's the objection?

MR DOUGLAS: The objection is it's without prejusi privilege, your Honour.
My learned friend is seeking to intrude into theviigge. So far the questions have
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been around the subject matter outside the dismussind, secondly, broadly
outlining the circumstances in which the discussioourred, but they have not
intruded into the discussion. And those - - -

THE CHIEF JUSTICE: Whose privilege are we talkaigput?
MR DOUGLAS: Sorry, your Honour?
THE CHIEF JUSTICE: Whose privilege are we talkaigput?

MR DOUGLAS: Well, it's — I'm acting here on belhalf Mio Art. Yes, Mio Art’s
got that privilege, your Honour.

THE CHIEF JUSTICE: But Mr Conomos wasn't actinglzehalf of Mio Art.
MR DOUGLAS: But I'm entitled to enforce Mio Art’grivilege.

THE CHIEF JUSTICE: But what privilege is thiseAwe talking about Mio Art
being asked by people purporting to represent MicoA I'm not quite sure what
that relationship is.

MR DOUGLAS: Mr Conomos has been instructed by Mroto have without
prejudice discussions with Mr Cotter to see iffant, some resolution of the issues
between - - -

THE CHIEF JUSTICE: Was he instructed as a lawyehave not really picked
that up from this so far.

MR DOUGLAS: I'm not sure that that would be nexay, your Honour, because
it's not legal professional privilege. It's withbprejudice privilege. It wouldn’t
matter who it was. It's a negotiation to settleoangoing dispute. It still remains
without prejudice. And I'm entitled, as the prage belongs to the person on whose
behalf these negotiations are being carried by.— on

THE CHIEF JUSTICE: Yes, possibly. What do yoy gathat, Mr Peden?

MR BEDEN: | can certainly see the force of what learned friend says, but could
| — I think | can explore is to the extent that tho the extent that Mr Conomos’
instructions were to seek to resist the claimnl cartainly put that, if that's what — if
that’'s what he was doing, but, once we go intodiail of it, | accept that the detall
of it might be — and the distinction is this: thetinction is whether there’s an
objective fact, which is the subject of the disemss, or the content of the discussion
themselves. Now, the objective fact is what | siegBrove, that is, that Mio Art,
through Mr Conomos, on this occasion, was seekinggist the claim by Mio Art —
sorry, by Delta Law against Mio Art, and this isecof the reasons which lead
directly to why we say that someone from Mio Arbshd not be put back in control
of Delta Law.
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THE CHIEF JUSTICE: Well, you — there might beilisneven to doing that,
though, but, Mr Douglas, did you just say you wegresenting Mio Art?

MR DOUGLAS: No, I'm---
THE CHIEF JUSTICE: | didn’t even think Mio Art---

MR DOUGLAS: - - - enforcing their privilege. I'mppearing for Emperor
Investments in these proceedings, but my instrostiould include — because there
is no conflict, I've got a right to claim that piiege — that privilege.

THE CHIEF JUSTICE: Okay. It's just the first Bvheard of you representing Mio
Art as well - - -

MR DOUGLAS: Well, | - - -
THE CHIEF JUSTICE: ---sothiscaseis- - -

MR DOUGLAS: Well, I think I just stood up to — ypHonour, but perhaps —
perhaps | can just try and clarify what's happerhege.

THE CHIEF JUSTICE: Yes. Do, because it's allywedd.

MR DOUGLAS: Yes. Mio Art doesn'’t dispute thatDelta Law were to provide it
with appropriately itemised — appropriately itendigells of costs, it would have a
liability to Delta Law for that. Part of the reaswhy we’re here is because Mr
Rozario was not prepared to prepare such billosts; and so, until those bills of
costs have been prepared, there is not an enfdecelabm against Mio Art. We
want to get back into, if I could put it that waddelta Law, so that those bills can be
prepared and so that we can then proceed to rettaweosts against BMD so that
Mio Art can pay Delta Law. That's the whole prahble The problem here is that Mr
Rozario just wants to exit Delta Law without doegy of that work, and,
effectively, he makes a claim for $12 million. H@'8 calculated, we’ll go into it a
little bit later, but he’s essentially saying, “®ime all that money now, or as much
of it as you can get, and go hang the rest of ydthat's what's happened.

THE CHIEF JUSTICE: All right, well, that was a -

MR DOUGLAS: So that's - - -

THE CHIEF JUSTICE: A gratuitous set of submissidgot there, but - - -
MR DOUGLAS: Yes.

THE CHIEF JUSTICE: - - - back to you, Mr Bedehhe without prejudice

privilege claim is made, so you're pretty consteginthen. You don’'t seem to be
resisting it, so - - -
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MR BEDEN: Well, I can’t. If Mr Douglas standsregtoday and says he appears
for Mio Art, it's not even his proceedings, he doésepresent it, but one of the
submissions that we’ll be making, your Honour hiattMio Art and Emperor are - - -
MR DOUGLAS: Well, they probably are.

MR BEDEN: - - - one and the same, so it actuslligs our purposes if that's what it
says.

THE CHIEF JUSTICE: Allright. Let's just go on.
MR BEDEN: But we’ll move on.
All right, so you've heard — so the privilege isiched in respect of the

communication. That's why you're not — you caniswer this question; is that
right, Mr Conomos?---Well, it's not my privilegeo $m not sure | can answer, but

No. That's right. All right. Thank you?--- - Mr Douglas is appearing, so - - -
All right. Thank you. You've become aware, hatgmu, in the course of these
proceedings, of the affidavit of Mr Cotter?---Tloed) one that came, the 700 page
one from yesterday?

Yes?---1 have. | haven't had — | haven’t been tigtoall the exhibits, but, yes, | read
the - - -

But you've read the six-page handwritten notes ofQdtter’'s conversations with Mr
Rozario, among other things?---I read in the dmate that had been provided by Mr
Rozario a series of diary notes that occurred leedod after the date of the
appointment of Mr Cotter, yes.

Well, you wrote - - -?---Is that what you're tallgimbout?

You wrote — you wrote a specific letter about-it-?---1 did.

- - - about those diary notes, didn’t you?---1 dids.

Yes, and so - - -?---Yesterday or — recently.

Yeah?---Monday and yesterday.

So you’d considered those diary notes?---1 consi¢inat, the particular issue that |
was writing about.

But you read the six pages of diary notes?---Natgtail. | focused on the part that |
was writing about, which was - - -
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| see. So you say you didn’t read the six pagessytu focused immediately on one
part without reading the rest. Is that right?kalen’t read in detail, no, not — but | —
as soon as | saw this issue, then | sought ingtnecand wrote those letters.

Well, you saw the issue that was raised in Mr Gttgotes about Mr Rozario
having raised an allegation that Ms Perovich andSigkencer were shadow directors
of Delta Law. You saw that allegation?---1 did $kat, but — yes, yes, | did see that,
yes.

So you know that’s a live issue, don’t you?---Wel, the pleadings or in the — are
we talking in a sense - - -

Well, in the interests of the company, whetherdbmpany should be put back in the
control of someone against whom there might bera leege claim by Delta
Law?---Are you asking me whether I'm — as a lawgewitness? I'm not sure what
you're asking me. I'm a witness to provide witrisssl did see the diary note, | did
scan it. | saw a particular part that relatedaims letters, but I'm not the liquidator
administrator, but | can answer if you wish, prevgbme comments or — what is it
that you want from me?

All right. Thank you. That answer will sufficdhank you. Now, you were asked
earlier this year in January for — by Mr Rozario thee information about the
distribution from the trust account?---I do regakteiving that and | do recall
responding that if I'm right, that he should spéakis client.

Okay. And who were his clients?---He should spedwdio Art. | can't recall
precisely what it said, but - - -

Okay. Well, let’s just make sure that we - - -2—- speak to Richard and Silvana
and they’ll tell him.

Let's make sure we get this right. If you go todle page 141 - - -?---Yes.

- - - Mr Rozario wrote the email to you at the battleft. It appears at the second
half of page 141?---Yes.

And your response was that you were concernedéiniplication?---Yes.

Yes. And that's because Mr Rozario was first eggireg, wasn't he, your concern
about the payment of this money out of the trusbant?---Yes.

Yes. So you didn’t go back to him and say, “Mr Riea, you knew all about this?”
did you?---Well, obviously my email says what iysa

Because you knew, didn’t you, that Mr Rozario hatdeen told about any of
these?---How could you say that? All my emailsamneied to him.
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No, they’re not. They're copied to an email addreslled
admin@daltonlaw.com.au?---Which he now says he'tg#t access to, but I'm not
to know that.

Well, why didn’t you at the time then, immediateispond and say, “Quintin, that’s
unusual that you should raise these things, yoe aegrarty to this all the time.”
Why didn’t you say that?---Well, | wrote what | weobecause | thought that was
appropriate.

Well, all you said were you were concerned aboatittplications?---1 was. And
that’'s why | said what | said.

All right. And you knew at this time that Mr Roramwas acting for Mio Art?---At
this time he was acting for Mio Art, yes.

Yes, yes. And hten he wrote back to you, didn? hend — at bundle page
1447---One-four-four.

If you need to check, the bottom of the — pageHa3the email header 24 January
2019, 3.28 pm. And then - - -?--- - - - Which ehame we talking about? What
page?

If you go to bundle page 143?---One-four-three, yes

And at the bottom of the page there’s an email Geftdm Quintin Rozario, 24
January 2019, 3.28 pm, to James Conomos?---Yes.

Mr Conomos, | think you'll find it more helpful you just take the pages as | tell
you rather than skipping over to see what mighbéhind them. So if you go to
page 143 - - -?--- am. I'm looking at what you--

- - - at the bottom of page 143 - - -?---Yes.

- - - you'll see that email header?---Yes.

Now, go over to page 144 - - -?---Yes.

- - - and you'll see the text of an email from MoZario to you?---Yes.

And he requested you, didn’t he, that you give theanecessary consents,
permissions and approvals to transfer the moneysss-

Now, that would be a reasonable request, woultiniith the solicitor of Mio Art
writing to you on the 28 of January? You, being the stakeholder from the$e
moneys pursuant to a court order and he’s askedoydbe directions by which the
money’s been paid out?---Yes. And | respondedg@imail - - -
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Yeah?--- - - - at page 146 and told you what | gaé&Viously a few minutes ago.

Yes. So let's go to page 146. Is that the erhail you sent?---Yes, that's what I've
just - - -

Did you provide to Mr Rozario, as the solicitor fdio Art, the information which
he had requested?---No.

Instead, what you said is — you asked him to spehis client?---Yes.
And why would his — why would that — why would ysay that - - -

MR DOUGLAS: | object.

MR PEDEN: - - - unless you knew something - - -
MR DOUGLAS: |---
MR PEDEN: - - - had been told — something to goactly by the client?

MR DOUGLAS: | object.
THE CHIEF JUSTICE: What's the objection?

MR DOUGLAS: It's a perfectly proper response &y $0 a solicitor that he should
disclose something to someone else which is, i) éamatter of confidentiality for
the client. To say that it was improper of hindtmanything other than do that is,
with respect, frankly absurd.

THE CHIEF JUSTICE: Well, that doesn’t make it ienmissible, really, of itself,
so I'll allow the question.

MR PEDEN: Sorry, do you want me to repeat ityfou, Mr Conomos?---Please.

All right. So as at this time, you had — you knigaat Mr Rozario was acting for Mio
Art, yes?---Yes.

You knew that Mio Art was entitled under a trust@ant authority to receiving
moneys?---Mio Art was, yes. Pursuant to the settlet deed, it was entitled to have
received moneys and did.

And on the 2% and 229 of November, you’d had separate emails with Mo®eh
on behalf of Mio Art about the distribution of theoneys, including a new
split?---Copied to Mr Rozario, yes.

Well, when you say copies to Mr Rozario, it wasnyt question?---Well, you asked
me about an email where | had communications withmmicating that the emails
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that | — that had been exchanged between me arfektwich were also copied to
Mr Spencer, Ms Hansen in my office and the additess| understood was for Mr
Rozario. So | don’t want there to be any misun@ading between us, Mr — Mr
Peden, that I'm doing something other than whatdlielve was appropriate in dealing
with all the people who are required to be deathwi

THE CHIEF JUSTICE: Mr Conomos, that was a waygkmanswer that was — than
was necessary. You were asked a pretty simplytign@s--1 understand, your
Honour, but - - -

And if there’s — as you know as a solicitor, ifri'e something that needs
elaborating that's what re-examination’s for?---Myny apologies, your Honour.

So when Mr Rozario on behalf of Mio Art asked youthe disbursement
authorities, why didn’t you provide it to him?---8ause at the time, | understood
that he’d already been provided with that informatas part of the emails which |
had previously sent, and | thought the approptiatey to do was for him to get
those things from his client.

But you didn’t do that. What you did is you seithfan email and you copied in his
clients?---So that —so - - -

Do you say — that’s what did though, isn’t it?--sx¥e

Yeah. And do you say it's a regular practice gbhcitor to — when they write to
another firm of solicitors to also copy the othemfof solicitors’ clients?---It's not —
in this matter it hasn’t been uncommon.

Would you say that regular practice, do you?--his tatter, yes.

No, in general practice?---Well, | don’t know. deneral practice it does happen.
Maybe it's unusual, but it has regularly happemecklation to these particular

parties, yes.

And that’s the very point, isn't it, that Ms Peroliand Mr Spencer are going behind
the back of Mr Rozario?---I'm not sure about th@hat’'s what - - -

And you knew that?---1 didn’t know that.

And that’s why you sent this email, because yod Mt Rozario to go back and
speak to his — the clients?---That’s not - - -

Because you knew you’d been having dealings wigmtbehind his back?---That’'s
not the case at all. | was having no dealingsrzkhis back, as | indicate — anyway,
l=1---
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Is there any other rationale for this email, Mr Goros?---Well, | think the email
speaks for itself. |1 sent an email to Mr Rozaneesponse to it, and | copied his
clients because | told him that he should talkhtwse people.

Okay. Thank you. Just a moment ago you heardeanyéd friend talk about the
costs statements — sorry, the bills. Do you kndwemthe bills were
rendered?---What bills?

The bills that had been rendered by Delta Law to Kit.

MR DOUGLAS: 1 object, your Honour. They should identified.

THE CHIEF JUSTICE: What's wrong with the questitWere any — do you know
if any bills were rendered by Delta Law to Mio A*t"What do you mean identify?

MR DOUGLAS: Your Honour, | didn’t understand theestion in that way. If
that’s the only question it is, well, then it's adsible.

THE CHIEF JUSTICE: That'swhat | - - -

MR DOUGLAS: Do you know if any bills, yes.

THE CHIEF JUSTICE: Is that the question?

MR PEDEN: Yes.

Do you know if any bills have been rendered by ®&kw for Mio Art?---1 don't.

Do you know that?---1 don’t know of any bills — meaware, no. | don’t know any
bills being rendered by Delta Law.

Right. So you've seen Mr Cotter’s affidavit, thindg--Yes.

And he refers to invoices running up to about 1812 million?---Yes. And the
reason | don’t know is in the communications that yeferred to earlier — the letters
from Mr Rose, he refers to the fact that he askedhe bills that Mr Cotter has
referred to. I've never been aware of them. Tddygen asked for. My
understanding is that they haven’t been producedb@otter. | have not got them.
But as | haven’t checked every exhibit in Mr Cogexffidavit, but I’'m unaware of
any bills.

Your Honour, that's the end of cross-examinatioMofConomos.
THE CHIEF JUSTICE: Thanks. Mr Eade?

MR EADE: No examination, your Honour.

XXN: MR PEDEN 1-87 WIT: CONOMOS J N
Lillas & Loel Lawyers



10

15

20

25

30

35

40

45

20191114/D1/BSD/SC/5/Holmes CJ

THE CHIEF JUSTICE: Right. Mr Douglas.

MR DOUGLAS: Ifit please the court.

RE-EXAMINATION BY MR DOUGLAS [3.26 pm]

MR DOUGLAS: Firstly, Mr Conomos, when you camelkbafter lunch you said
you'd searched your files in relation to a coudlemails. Is there - - -?---I think

- - - something which you wish to draw to the atitem of the court relevant to the
guestions which you’ve been asked?---1 don't thtisknecessary now. Mr Peden
took me to some emails which are those in fact smso my apologies.

If it please the court.

Now, secondly, there were two agreements in retadtbadisbursement of these funds
which were referred to you in cross-examinatioran Cjust show you an agreement
dated the 18 of August 2018. Do you have a copy of it theres, | think — is

this the Lillas & Loel agreement?

Yes, it's the one which includes Lillas & Loel?-€¥.

And that has an annexure A to it?---It does.

Does your Honour have a copy of this document?

THE CHIEF JUSTICE: |don't think so.

WITNESS: [I've got a spare one here, your Honour.

MR DOUGLAS: Could that — just give that to herrdar.

THE CHIEF JUSTICE: Thank you.

MR DOUGLAS: You'll see that annexure A refershe text of a consent order in
proceedings 1714 of 2011?---Yes.

And you'll also see, if you go to clause 2.1 of Hygeement, there’s a definition of
that?---Is it 1.2 or 2.1? Which paragraph are ngdarring to, sorry?

I’'m referring to clause 2.1 and I'm referring tdext to annexure A?---Yes. Yes,
that’s right.
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Now, can you tell the court the circumstances inctithat deed of settlement came
into existence?---Yes, this deed includes two a@altht — two different parties to the
other deed. They are Standard Builders and L#lld®el. Standard Builders had
funded Mio Art in 2008 — 07 and 08 — in respecsaine litigation against Mango
Boulevard. And it claimed that it was owed moneydspect of the share of —
potential share of an arbitration award that —fieat for 20 million that would be
one day recovered. And they claimed an amountarfey. And this deed was to
settle the claim made by Standard Builders ankhtgers, Lillas & Loel. And it

was agreed by all the parties that from the shiakdi@ Art only — they didn’t have a
claim over the share of Mr Whitton because ther@siewas granted after Ms
Perovich had gone bankrupt. And so this agreemastreached to compromise the
claim over the share owned by Mio Art to the tuh&%50,000 so that the amount
that would be received ultimately by the other degti Mio Art was, reduced, |
think, to 8.4 million.

Now, could I just direct your attention to clausefzhe annexure A?---Yes.

Did that deal with the disbursements of the mormgyd into court - - -?---Yes.

- - - by Mango Boulevard?---Yes.

And is the statutory declaration which was, | thiekhibit 7, was that a statutory
declaration you made for the purposes of the LaeieByg in response to an inquiry
from them, setting out how, in fact, you had distear the money?---Yes.

And, to the best of your recollection, does thatude all of the instructions and
mandates and emails which passed between you anutties in relation to that
matter?---Save for what I've indicated to Mr Pedgss.

All right. Yes, and | think you wanted to clarifpmething in relation to when you
filed the counter claim in 1714 of 2011 on beh&lMy Whitton?---I think |

indicated to the court when | arrived back, | dowatded at lunchtime from the court
website the counter claim that was lodged, thaas given permission to lodge by
Justice Jackson, or the defence in counter claichjtavas filed on the'7of June. |
have a copy if you wish.

Your Honour, | tender the agreement dated tHedféAugust 2018.

THE CHIEF JUSTICE: That'll be exhibit 11.

EXHIBIT #11 ADMITTED AND MARKED

MR DOUGLAS: And I've got those [indistinct] yodt#tonour.
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THE CHIEF JUSTICE: Thank you. Just tidying upr, Reden. You didn’t want to
tender any of those emails you were referring $t?la

MR PEDEN: | think they're already in the bundi&hey’re already in through Mr
Rozario or through other witnesses.

THE CHIEF JUSTICE: They're already round. Alyint. Thank you. Okay.
Now, Mr Conomos can be excused.

MR DOUGLAS: Yes, your Honour.

WITNESS: Your Honour, what do | do with these tarovelopes that | produced
this morning?

THE CHIEF JUSTICE: Again, unless anybody hasiaaye about it, you're
welcome to take them away with you?---Thank yoll.lelave these things here,
your Honour.

Thank you?---Thank you.

WITNESS EXCUSED [3.31 pm]

THE CHIEF JUSTICE: Right. Who's next, Mr DougdPas

MR DOUGLAS: Sitdown. Mr Galea.

EDMUND ALBERT GALEA, SWORN [3.32 pm]

EXAMINATION-IN-CHIEF BY MR DOUGLAS

MR DOUGLAS: Mr Galea, is your full name Edmundbatt Galea?---1t is.
What's your address?---65 Matthews Way, Wakerlyeénhsland.

And have you sworn affidavits in these proceedinggh are numbered 5, 6, 12 and
21 in the applicant’s list of materials?---1 bekeso.

Yes. | have no further questions, your Honour.

THE CHIEF JUSTICE: Yes, Mr Peden.
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CROSS-EXAMINATION BY MR PEDEN [3.33 pm]

MR PEDEN: Thank you, your Honour.
Mr Galea, are you the sole director and shareh@tiEmperor?---Yes, | am.

Your company, Emperor, purchased the debt of a bpkths, who was a barrister
from Sydney?---That’s correct.

All right. How did you find out about Mr Hopkinseing owed $1650?---Through
counsel.

Sorry?---Through counsel.

Through council? Which? The Brisbane City Councithe Sydney Council?
Which council?---No, legal counsel.

Sorry?---Legal counsel.
Okay. Which legal counsel?---That’s privilegedy'ist?
MR DOUGLAS: No?---No? LA —Law & Commerce Pantse

MR PEDEN: So Law & Commerce Partners is a compafio was the individual
who told you about Mr Hopkins being owed a deb®iehard Spencer.

So Mr Richard Spencer. Did he tell you how he ktiest Richard — sorry, Anthony
Hopkins was owed a debt?---No. He didn't.

All right, and so talk a little about your relatsinp with Mr Richard Spencer. Have
you known him for long?---About 35, 40 years.

Do you do professional work together?---Yes, we did

Are you friends?---Not really.

All right, so who negotiated the purchase of thetdeth Mr Hopkins?---Richard.

All right. And did you engage his firm of lawyetsaw and Commerce Partners Pty
Ltd, to do that?---1 can’t remember which firm did I've been involved with a few,

so | can’t remember which one.

Well, did you pay any legal fees for someone toycaut that transaction for
you?---1 would've.
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Well, what were the legal fees that you paid tachase a debt for $1650?---1'd
suggest that they'’re part of an ongoing arrangement

And what's the ongoing arrangement?---Well, it inpmrates Award Litigation and
incorporates Emperor, and just — | pay bills ay t@me. It's not specific.

All right. When you say you pay bills - - -?---Wdhe company.

Company. So - - -?---Yeah.

- - - Emperor pays bills, does it?---SometimesAtgard Litigation.

All right. Well, just focusing on Emperor, the®o - - -?---Well, 'm - I'm - - -
- - - Emperor’s interest - - -?---I'm the sole diter of both.

Yes. All right?---Well, | was.

Just focusing on Emperor for a moment, though. &wrphas 40 shares in Delta
Law?---Yep.

And it has —it's owed a debt of $1650 by way cfiggment?---Yes.

Now, as a shareholder of Delta Law, do you haveié®eg — what's your idea about
the worth of Delta Law and, in particular, the vioof your shares in Delta
Law?---Well, after Quintin took the money, not much

Well, when you say “not much”, zero?---No. Depentts contingent upon results.

All right. Well, you're — are you aware that Mraplin would like to sell his 40
shares in Delta Law to Law and Commerce Partngr&té®---That’s his business.

Are you aware of that?---1 wasn’'t aware that he g@igg to sell. | was aware that
he had signed them — assigned them — or the voghts in them.

Well, you — are you aware that — sorry — that Lamy @ommerce Partners Pty Ltd
has entered into an agreement to buy the share@shates for $1?---I'm not aware,
no.

This is the first you've ever head of that?---Cotre

All right. Okay. So you've brought two applicat®in the Supreme Court to protect
Emperor’s interests as a — of a shareholding ionapany that’s not worth very
much, perhaps nothing, and a $1650 debt in regpedtich you might get a return
if there’s a return to creditors; is that right®sthere a question there? Sorry?
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Yes, there is. You — I'll set it up again for yoemperor owns 40 shares in a
company that you consider not to be worth very muahfact - - -?---At the
moment. That’s correct.

In fact, nothing? All right?---At the moment.

At the moment. All right. And it also — you — Esrpr also has a debt owed to it of
$1650, which might be paid, depending upon the mangrof all other creditors as
well. Is that right?---That’s correct.

So the maximum that you could get out of your owhgr of Emperor and Emperor
could make is $1650, as the debt, plus a sharetgidisomething in the
future?---That’s the way you see it. It's not thay | see it.

All right. What's the way you see it, then?---Welere’s two parts to it. The first
part is that Delta Law has been party to a longrgditigation matter that we're
getting close — hopefully getting close to reacHinglity, and the amount owing
could be substantial — or should be substantiatoBdly, as far as the $1650, that
was a strategic move to keep me involved in the Widich | don’t believe should
have happened.

All right. Well, did someone persuade you that thas a — something that Emperor
should do?---Are you suggesting someone persuagedmit’'s — it's a - - -

Did somebody persuade you that that acquisitich@ebt is something that
Emperor should do?---1 believe it was a good striatenove.

All right. Now, tell me again what your understarglof this asset of Delta Law is
that you're talking about that might make it valleah--One day, hopefully, we’'ll
come to a settlement with BMD or the parties relateBMD, and there will be an
amount that will be given to Delta Law. Quintirgfore all this happened, would’'ve
received his fair and equitable payment, and thengld’'ve been a surplus, and the
surplus then is divided amongst the shareholders.

Well, but the claim for costs lies with Mio Art, den’t it, not with Delta Law? Delta
Law, well, is just a solicitor?---But they're — ydhat’s correct.

Yeah. So down the track - - -?---Yeah.

- - - this successful recovery will be a recovemy¥lio Art, not for Delta Law; isn’'t
that right?---Well, that's now, but prior to Janyaf this year Delta Law was a party
to it.

Yeah. But not now. You know that Delta Law’s bgeished out of the way, don’t
you?---Well, my shares started 10 years ago.
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Yeah. But the position now is that Delta Law noder acts for Mio Art?---Yes,
that’s correct.

So Delta Law’s not going to be acting for Mio Antsome future claim, is it?---I
don’t know. | would think not, but | don’t know.

And so your hope that Delta Law might be worth sthvimg would be dependent,
would it not, on it recovering its — the money thas owed by Mio Art?---And/or
costs.

But the costs order is in favour of Mio Art. Douwaot understand that?---Yes, but
isn’t there an arrangement — or was there an agraegt, and | believe there was,
between Delta and Mio Art.

Yeah. But, well, yeah, | can take you to it if ywant, but Delta Law was the
solicitor for Mio Art?---That’s correct.

Yeah. So Delta Law would get paid legal fees ibMirt paid them?---That'’s
correct.

And you know that Mio Art has refused to pay thieses.
MR DOUGLAS: | object, your Honour. That's - - -

MR PEDEN: Well, do you know?---Well, my undersdarg was that Quintin
resigned in January without consulting any of hiseo shareholders, and they didn’t
have an opportunity to.

Would it be fair to say, Mr Galea, that you thihlat Mr Rozario’s conduct needs to
be investigated?---Yes.

And wouldn't it be best in the interest of Deltan.d that was carried out by
someone independent?---When you say someone indieqiesre you talking about
an administrator.

Well, someone, for example, independent of Mr Ridi&pencer and Ms
Perovich?---That's correct. | agree with that.

And so the administrator currently is exactly thatson, isn’t it?---No. Well, |
believe he has self-interest in what he’s doing.

All right. Well, so you don’t accept then the adistrator is an independent
insolvency practitioner who would carry out hisidatas an officer of the court; is
that what you're saying?---No. | am saying tharéhis self-interest in him charging
fees to make this process longer and unnecesseayde | don't believe Delta Law
was insolvent at the time of him — of Quintin apgoig the — the administrator.
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All right. We’'ll come back to that, but just comtiing with this idea of the
investigations that Delta Law would have to camy o- -?---Delta Law would have
to carry out?

Do you know that Delta Law, at least in the — wiellye you read Mr Cotter’s
affidavit. Do you ever read - - -?---| believe@me yesterday. | haven't seen it.

Did you read the report as to affairs?---In pags.y

Well, it's the company of which you are a one —rycompany is a one-third
shareholder?---Yes.

Did you not bother reading the report as to affdits Galea?---Yes, | did in part.
All right. So when you read it you would’'ve notibevouldn’t you, that Mr Cotter
identified a number of transactions that, in heswias an independent insolvency
practitioner, required investigation?---If you lesie what he said.

Well, that's what he says, isn't it?---That’s winat says, yes.

Yeah. And do you agree with that approach or rdile approach about what,
sorry?

That there should be some investigation into tfearafof Delta Law to ascertain
whether there’s been any wrongdoing on the — etthehe part of a director or
someone else?---1 — | do, but it doesn’t have tddree by an administrator is what
I’'m saying.

Who are you suggesting would do it then, Mr Gale@®Pere are plenty of other
people out there that you could find that | wouddidve would be independent,
professionally suited and probably less expensive.

Right. What, like Mr Spencer, for example?---Not him. He’s not independent.

So who — which are the type of independent or giémal you're talking to apart
from someone under the insolvency regime?---A MarAThompson.

Sorry?---A Mr Alan Thompson.
Mr Alan Thompson. And who'’s he?---Mr Alan Thompsir Alan Thompson,
that’'s who he is. He was a former director of Bl@acods. He's agreed to become a

director of Delta Law and to conduct the proper diligence.

How long have you known Mr Thompson for?---1 haw¢ known — | don’t know
him.

Have you ever meet him?---No.
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Have you ever spoken to him?---No.

So what'’s the source of your information about Mompson?---His CV is very
credible.

All right. Who gave you his CV?---I'm not sure,tdim going to say Richard
Spencer — but I'm not sure.

Well, is it right to say that all of your knowledged information about Delta Law
comes from Mr Spencer?---No.

Mr Spencer and Ms Perovich?---And Quintin.

Quintin. All right. Have you spoken to Mr Rosasimce January?---Since January?
| spoke to him today.

Outside court, did you?---Yeah.
Did you talk about the wherewithal or prospectshef company Delta Law?---1 — no.
He’s put it in the hands of an administrator. He ho control f it so what's the

point.

Yes. So you haven't spoken to Mr Rozario for thetd 0 months or so — 11
months?---No, that’s incorrect, but anyway - - -

Well, apart from just outside in court today?---Nlepoke to him in January. That's
10 months ago.

All right. Now, you tried, didn’t you, in May, toeplace Mr Rozario as a
director?---Yes.

All right. And you wanted in place of Mr Rozario, appoint Mr Spencer?---Yes.

What had Mr Spencer told you about the prospedaiens that Delta Law might
have?---In what regard, sorry?

Well, you were replacing Mr Rozario, in your mindth Mr Spencer as
director?---Mmm.

Was there any purpose in that?---Yes.

Well, what was the purpose, in your mind?---To Deita Law more efficiently and
effectively.

Yes. But are you saying — did Mr Spencer saylileatvas going to run Delta Law as
a law firm?---No.
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All right. So in what way did he say to you that\Wwas going to do it more
effectively and efficiently?---Swell, for a starewvere going to investigate, not him,
but through the proper channels, what happendtketanillion-odd dollars that went
missing.

That needs investigation, doesn'’t it, to your mird?hink it needs replacing. He
can put it back.

And Mio Art should also pay its debts to you — tela Law, shouldn’t it?---1 don’t
know what debts there are.

You never turned your mind to that?---1 don’t be&eany bills have been issued.
Who told you that?---Richard Spencer.

| see, | see. Have a look at this bundle, ple&ehave you — take a moment to look
through that. And also, have you ever seen thes®des before?---No.

So you've never seen them?---No.

All right. Well, | need you — if | ask you to aquehat Delta Law had issued
invoices to Mio Art, you would have expected Miat Av pay them?---I would
expect Quintin to tell me about them. As a shaddrpwe’ve got significant

amounts of money.

Do you say Mr Spencer told you that no bills hadrbissued; is that right?---No,
well, | just said was | would have expected Quindirtell me about them.

No, no, a moment ago you said that Mr Spencenyoldthat no bills had been
Issued?---That's correct.

MR DOUGLAS: No, to that — your Honour, | wishdbject to this line of
questioning because it’s likely to confuse and taréime. The witness can go
outside if you wish him to, but we don’t disputatlhhese invoices were issued. The
question between the parties is whether thereiliseobcosts in taxable form.

That's the ultimate question. This answer is najtand it doesn't really assist for
my learned friend to ask this witness about thegeices. He can ask Mr Spencer if
he likes.

THE CHIEF JUSTICE: Well, it's a shareholder whbisen given a certain state of
information. Look, I'm in the early stages of tiwging to discern what all these
relationships are and whose doing what with wh@&ua.I'm certainly allowing this
cross-examination.

MR DOUGLAS: If it please the court.
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MR PEDEN: So this is the first time, as you Bithie witness box, Mr Galea, that
you've seen any bill of costs issued by Delta Lawto Art; is that
right?---Correct.

Right. So - - -?---There’s one - - -

If I were to ask you — if | was to put this progasa to you — | know you've said you
haven't read Mr Cotter’s affidavit?---The 600-page?

Yes?---No, | haven't.
Well, the affidavit itself is a lot shorter tharatR---But | haven't read it.

You haven't read the affidavit. If | put to youetiproposition that Mr Cotter
provided a summary of the invoices as being a ttedd by Mio Art to Delta Law

in respect of Delta Law’s fees of $4,386,800.88) wmuldn’t have any comment on
that? You don’'t know?---As | said, it's the fitghe I've ever seen it, and it would
be fantastic if it was true.

Yes. And, similarly, that Mr Cotter formed the wigvith the administrator that there
had been counsel invoices issued which were unipdite sum of $6,428,774.85.
Again, that’s news to you? You haven't been tdidwt that?---Issued to Delta Law?

Yes. By Delta Law to Mio Art that are unpaid?--gig, | haven’t — | don’t know
that.

So something in excess of 10 million, $11 milliancording to Mr Cotter, is owed
by Mio Art to Delta Law. Did Mr Spencer tell yohat?---No, and nor did Mr
Rozario. And | would have expected as a direaidell his only two other
shareholders, hey, guys, we’ve got 10 or 12 or exretmillion owing. That would
have been great news.

You see, because the entity that's the debtorgldio Art, is Mr Spencer’s alter-
ego, isn’t it, to your knowledge?---1t's his famisytrust, yes.

Yes. And so if Delta Law gets that money from Mid, then Mr Spencer has to
cough it up, doesn’t he?---I presume that’s howatks.

Yes. Has he told you that, that one of the reagmmisim getting control of Delta
Law is to prevent that very thing happening?---ldertit told me that.

No?---And | wouldn't allow it if that was the case.

Yes. Soisn'tit better that if the company Déeltaw be put under — be kept under
the control of the administrator than allow thedit@'s to vote what happens to
it?---Again, | don’t believe to go into VA, in mypmion, is the right way to go. I'd
rather go down another path that | was never ctggwith by Quintin. He just
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decided to one day — probably to stop us findingwdwy he took the money. | don't
know. But one day he said, without consultingtthie other shareholders, boys,
we’ve got 12 million owing and I'm putting it int@A.

Yes?---He never said that.
Right. But he’s the sole director that you ele@ted hat’s correct.

And so you don’t doubt that he had power to do*hdtegally he has the power.
And legally we were trying to change that powed #rat's why the day we were
trying to change that power, he was late to thetimgdecause he was taking the
money out of the bank.

Well, Mr Galea, | think we’ve established thatywur view, there should — as a
shareholder and in the light of Emperor, you thimére should some investigation
into Delta Law?---Yes.

Yes. Right. Thank you. Now, but you would prafdo be done by some
unidentified professional as opposed to an insayqmactitioner; is that
right?---That's correct, yes.

Right. Thank you. Right. Now, tell me about ALFhis is Award Litigation
Funding?---Yes.

It's another company of which you're a sole shal@éoand director?---I'm not a
director now, but | was.

You were a director?---Yes.

That'’s right. Until January?---That’s right.

Yeah. We'll come to that — come back to that.wbat was the business of Award
Litigation Funding? | mean, you — sorry. You'tdl she sole shareholder, aren’t
you?---That's correct.

Yeah. So what was the business of Award Litigakanding?---Going back
originally, when Richard and Silvana owned a propat Montague Road, which is
now on the West End side of the — the bridge betviemg Park and West End —
what's it called? The - - -

The Go Between Bridge?---That one.

Yeah?---They owned a parcel of land on the footgrmMontague Road side.

Yes?---The council reclaimed the land, paid thewmfmemory, about $6 million,
and Richard and Silvana thought that it was un #rgast amount, and they
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approached me to start Award Litigation Funding fand the resources so that they
could challenge council for a — a — a greater payme

All right. So when did they approach you to de®hi-Two thousand and seven,
maybe eight. Well, 2008 ALF was incorporated, smsthing around there.

About that time. All right. And so what was theusce, at that time, of Award
Litigation Funding'’s - - -?---1 borrowed - - -

- - - funds?---1 had people | borrowed from.

Right. So Award Litigation Funding didn’t have ds/n capital, as it were. It had to
borrow money from other people?---Yes.

All right. So did it borrow them from — borrow mey from banks or from
- - -?---No, no. From clients — people | knew.

Right. And you have a business, don't you, as &---1 beg your pardon?

You have a business, some form of mortgage brakirspmething, do you?---My
wife does, yes.

Yeah. But that's what you work as?---Yes.
And you’ve got an Australian Financial Servicesdrice?---Yes, | have. ACL.

All right. All right. Now — so that — so you fued the — Mio Art in respect of that
parcel of land at Montague Street, West End?---Yeah

All right. And did ALF get repaid the moneys that-?---Yes.

- - - it had advanced? Plus profits that it wdkat it - - -?---Yeah.
- - - thought it - - -?---Yeah.

- - - was entitled to?---Yeah.

All right. All right. And so, at that stage, oralid ALF then repay the moneys that
it had borrowed?---Yeah.

All right. When did that settlement happen witk Brisbane City Council?---There
was two parts to it.

Yeah?---There was the first part, and then we wensecond — the second time
around. In total, ballpark, the original settlementhe estate was 6 million, and we
got it up to 22 million. Again in rough numberswArd finished up with about 2
million, and | then reinvested that money.
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When you say reinvested it, reinvested it in litiga funding?---Yeah.
With Mio Art?---Yes.
Right. Does Award Litigation Funding fund any atfiggation?---No.

Now, at around — when the money was received thkat — was Ms Perovich a
bankrupt at that stage?---Yes.

Tell me about the acquisition by Award Litigatioarfeling of the property at 83 Cole
Street, Alderley?---There was a house for salel &roaight it.

All right. So Award Litigation Funding — so did yadentify that there was a house
for sale, did you?---You're going back eight yeas | can’'t remember.

You can’'t remember?---1t's not the first house weed. We owned several.

All right. When you see we own, you mean Awarddation Funding owns?---I'm
talking about me and my wife and the various congmn

All right. Well, do you live in the property at &bole Street, Alderley?---No, |
don't.

Who lives there?---Silvana. She rents it.
She rents it, does she?---Yeah.
From what Award Litigation Funding?---Yeah.

And you've seen Mr Rozario’s affidavit in these geedings, haven't you, the
second one?---Which one, the second one?

Yes?---Yeah.

Yeah. You've seen that he says that you admitiddnh that you had used Award
Litigation Funding as a front to buy that propeatyCole Street, Alderley to keep it
away from Ms Perovich’s trustee in bankruptcy. ydo deny that
proposition?---It's a total fabrication — total fadation.

Award Litigation Funding did buy the property?--gdiutely.

And you can’t remember who sourced it?---When yayisourced, are you talking
about sourcing the funds or talking about - - -

Who found the property?---1 don’t know.
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All right. You certainly didn’t go out and find@operty, did you?---1 went to the
property.

No, you didn’t go out and find that property. Ms-?---Well, I've just told you |
don’t know. So I'm not saying | did. I'm not sag | didn’t. | don’t know, but |
can certainly tell you | went and looked at imelgotiated with the person that he
split the property in half — and | negotiated witle then developer, and | did the
deal.

Yeah?---1 don’t know if it was a real estate agéiat told me about it. | don’t know
if | saw it on the Internet. | don’t know how.

All right. But in any event, you say Ms Perovi@nts the property from Award
Litigation Funding; is that right?---Correct.

How much rent does she pay?---It varies, but ibsua two-three, two-four plus
outgoings.

Two-thousand-three-hundred, you mean?---Yeah.
That enough?---Yeah.

| see. Allright. Now, is there any funding agrent between you and Mio Art for
the provision of funds to it?---To Mio Art, no, tlealy agreement was that | now get
paid a certain percentage of their award or tHaint But as far as me giving them
money there’s no set figure.

All right. Well, from the $2 million of the Awarditigation Funding made out of the
Montague - - -?---Yep.

- - - Street, West End property - - -?---Yep.

- - - was all that reinvested back into Mio Artarthe Mango Boulevard
litigation?---Correct

All right. But do you say — was there a writtemegment under which that money
was put back in or not?---There was a written agesg, yes. Sorry, now |
understand the question. Yeah, there was, budnttdspecify an amount.

All right. But there’s an agreement between Awhitdyation Funding and Mango —
sorry, Mio Art — that regulates how that money’sdga and how the recovery

- - -?---No it doesn’t regulate how it's paid ibjust says that Award Litigation will
receive a percentage of what Mio Art earns or winglaims or whatever is paid.

All right. So back in November 2018 - - -?---Yes.
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- - - Award Litigation Funding received a sum of ®#llion?---If that's when it was,
yes. It did receive a sum of $2 million.

Yes. And that’'s quit separate from the Montague&dt West End property deal
though, isn't it?---Yeah. Montague — the Go Betw@eidge claim has finished,
settled, gone.

Yes. Allright. So that $2 million was paid to Avd Litigation Funding in
November 2018. Was that to repay all litigationding for moneys lent to it or
something else?---In part. There was — there w#rer moneys, if you can
appreciate from whenever that was, 2010 or '1Tanlt remember the dates — in
between that there’s been several and probablyanobuple of million that’'s been
given to Mio Art and been repaid.

And the money’s been paid directly to Mio Art ortla¢ direction of Mio Art, that —
what you were just talking about?---Both.

Well, apart from paying money directly to Mio Awho else has Award Litigation
Funding paid to prior to the November 2018 disttitm?---We paid to solicitors.
There were bills that had to be paid to the cauetput money into the court. | can’t
be specific, sorry.

Well, when you say solicitors, you mean Delta LaxPe, no, other solicitors.
Different solicitors altogether?---Yeah.

But Delta Law was acting for Mio Art, wasn't it?Y-eah, but there was third party
solicitors that had to be paid for a claim of saescription or there was a dispute
that had to be resolved.

All right. So when did you find out? Turn yourmdiback to the November 2018
amount of two million coming in. When did you fiodit that there was a prospect
of that money coming in?---The exact date, | d&ndw, but I'm going to say
October, but — could have been September, could bagn November, but October
I’'m guessing.

Who told you?---Who told me? Would have been Ridlma Silvana.
By email or did they ring you up?---Probably a paaall, | would assume.

Do you commonly communicate with them via emat# er?---Phone, email,
whatever’s appropriate.

All right. So having the — when they told you thiaére was two million available,
did you — what was your response to that?---1 sgodd, and when’s the rest
coming?
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Okay. And what was the rest that was then owed/al; | don’t know because the
quantum hasn’t been determined yet for BMD.

Yes, but how much do you see that Award Litigatmmding is owed?---By whom?

Well, under this funding arrangement that you haith Mio Art?---It's a fairly
unique relationship in that we work — we were wogkas a team. At the end of the
day there’s no point saying, “You owe me $20 millibut there’s only $1 million to
distribute”. So we worked as a team. Myself, Halwought about it, there was the
legal parameters, but then you come down to thenzential reality so there was no
specific answer.

All right. But did you ask where the $2 million svaoming from?---No, | didn’t. |
mean, you mean as in from which bank account oirgdalking about why it came
about?

Yes, why it came about?---Yes, | did.
And you knew that it was a result of the awardhe Tediation, yeah.
Yes?---Yeah.

But the — it was the result of getting the monegkdaom Mango Boulevard and
BMD?---In part, yes. And there was still othemidps to come.

All right. And when you stay sill other things¢ome, because there’s legal fees
that Mio Art can charge and recover from — that Mro can recover from
BMD?---That’s correct.

Yes. All right. And to your knowledge there’s reason why Delta Law needs to be
involved in that because Mio Art can just instriresh solicitors and go about
recovering then, can't it?---Well, as | said a motrego, it was a team effort. This
dispute with BMD goes back 15 years, maybe, 14sydan not quite sure. Quintin,
myself, Richard and Silvana had been acting as@n0 years, maybe 11 years, |
don’t know. | don’'t know what changed in Januafyhis year, but it did change.

So up until January of this year | would have expe¢hat Mio Art continue the
relationship with Delta Law which would have beegaaj for me as a shareholder
because the moneys would have gone in, Quintinavioave been paid, there would
have been a balance and | get a third of it, battdfgone.

Well - - -?---Not to say it's gone forever, butsigone for now.
And you’ve been in court this morning and heardewielence and you're aware that
there’s a — that Delta Law might have a large clagainst Mio Art for unpaid legal

fees?---I've heard that, yes.

So there might still be some returned to Delta Law?s, | would hope.
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If it can get ahead and pursue Mio Art?---Beingexecenary I'm sitting on both sides
of the fence, which is a lovely position — wellpias a lovely position, | should say.

But you know from the evidence this morning, do@u, that Mio Art received
about $5.4 million in November last year?---Yes.

Did they tell you that they were receiving that nuconey?---Yeah, yeah, it was —
that’s the figure | was aware of — or not awarebot, was told — indicated.

And were you told about the million dollars to Reltaw as well?---Yes. Yes, |
knew about that.

Who told you about that?---Silvana.

Yes. Did you talk to Quintin about it?---1 did -8,mo, no, I didn’t talk to Quintin
about it because as far as | knew it was jushgitthere. And in December | went on
holidays, | came back middle of January. Quinitigs me up, he says, “Need to
speak with you on a private, urgent matter.” YeRight. Next day or so | go down
and see him. And then he starts telling me thsichdy, Richard and Silvana have
acted in an inappropriate manner, criminal manmdsis mind, and he wants to pull
the plug on everything — and he also threatenedrd\Wwiigation. So, from that
moment on, | was very distraught, upset. We’'d wdrfor 10 years. The finish
line’s in sight, and for some inexplicable reaserphlls the plug.

Well, when you say “inexplicable reason”, one reasoght be that Mio Art or its
[indistinct] Mr Spencer took out $5.4 million wiht paying, for example, the
creditors, including the barristers?---Well, 1- -

Did that — did Mr Spencer tell you that?---1 wasawtare the barristers were asking
for money.

You knew they were owed money, though?---As it digsussed in court this
morning, to say that they were owed money is touéfo say they were asking for it,
| don’t believe that was the case.

Okay, well, tell me about $2 million that Award igation Funding got in?---Yeah.
Right. Now, let's — can | just ask you to havela this bundle, please. All right.
Now — so you have in front of you the document dbsd as trial
bundle?---Described as what, sorry?

Trial bundle?---Yep.

Yep. Allright. Could I ask you to go — open tli@t, and the pagination appears in

the middle of the bottom of the page. If | coustk gou to go to page 118. Now, if |
could just ask you identify for the court, page8 1d. 123 are pages of bank
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statements of Award Litigation Funding that youpded to Mr Rozario
- - -?---Yep.

- - - earlier this year?---That’s correct.

All right. Now, the $2 million that was receivegd@ears on page 119 at about
halfway down the page?---Yep.

All right. Now, you'd been told that was coming’ir-Yep.

All right. Had you been asked by anybody what wauwe going to do with that
money?---Yep.

All right. Who had asked you to do something witta money?---1 entered into a
loan arrangement with Francis in the year before; year before now, | mean, not —
in anticipation of, “We’re going to win somethingPrancis has helped us out. As |
said, I'm a team player, and | said to Francis thabuld loan him $2 million.

All right, so my question was, who had asked yooudlvhat was to be done with
the $2 million, in advance of it arriving in this@unt?---Who had asked me - - -

Well, had you had any discussion with anybody, juilir to this $2 million arriving,
as to what was — what it was to be used for?--elkexactly what it was to be used
for. I'd entered into a loan arrangement with Erara long time before.

All right.

THE CHIEF JUSTICE: That's Mr Douglas, just foethecord.

WITNESS: Yes. Sorry. | beg your pardon.

MR PEDEN: So - and you say a long time befor&?{east months. It could’ve
been — it could’ve — the year 2018 rings true to g if you said to me November

2017, | could be wrong.

But, as at — up to that date, you hadn’t advanogdonies; is that right?---That's
correct.

Right, so this was the first — so who — did anysagto you, “$2 million is going to
come in.”?---Yeah.

“This is what | want you to do with it.”?---No.
No. You just decided for yourself?---The decisi@ad already been made. | was

just following through on a contract that — I'm loaming a contract that I'd — an
agreement that I'd come to.
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Well, did you have any discussion with Mr Spenéar.example, about
that?---About what?

About $2 million being paid to Award Litigation Fdimg for you to lend to Mr
Douglas?---No. It was my decision.

Well, was it your decision to receive $2 milliois that right?---It was my decision —
it's part of the agreement, and Mio Art paid men$iflion. It was my money. |
could’ve — | could’ve gone to the Bahamas.

Which agreement are you talking about, about réogi$2 million from Mio
Art?---1 have an agreement with Mio Art.

You have a separate one?---Yes. I've had one(ogrears or however long.
All right, and that’s — is that a written agreententYeah. For sure.

And that provides, does it, for you to be provigéth $2 million by Mio Art?---No,
it's a percentage.

Percentage. Right. So — but | understand — thdtat | thought we were before. So
you knew that there was money coming in?---Yes.

Pursuant to the agreement with you and Mio Art%es.Y

And what I'm focusing on now is trying to ask yolnen you then had a discussion
with someone about the use to which those monewdwae put?---That was
approximately a year or 10 months or eight monérBex. And that's when | made
the commitment to lend to Francis $2 million.

Right. | see. So you knew that there was goinggeta prospect of the 2 million
coming in - - -?---But | didn’t - - -

- - - a year or more before?---1 didn’t know howchu

Yes?---But if | got 2 million, that was great. l1§ot 5, | probably would have given
him more.

All right. But without going into all the detailgpu then advanced the money to Mr
Douglas over a — by a series of loans?---It's ~wgjot one loan agreement. And it
was a series of payments. The reason why it veasi@s of payments, Westpac
issued me with a token.

Right?---1 can only do so much without the tokéhmy token was working, | could
have, on the computer, dial a number, the codedvoave come on my token and |
could have done 2 million in one go.
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All right. Well, you were able to do 1 million mne go, weren’t you?---When?
On the ¥ of December?---It would have been — what datethai?

Third of December 2018, page 119, second-last #HeBRAY. | think the token
was fixed by then.

Right. So that money had been advanced by yowv, Ho you know if there’s any
arrangement in relation to moneys that are owin@éla Law for Mio Art to Mr
Douglas that tie into your agreement to lend maondyir Douglas?---The way that
I’'m going to get paid back is when we — when thge-bivhen it all finishes and
there’s a big picture.

All right. And so when — under your funding agresrnwith Mio Art, as and when
more money comes in, then you will be repaid bylMuglas at that stage. Is that
what you understand it to be?---That’s correct.

Right. That really puts a spanner in the workgsi it, if Delta Law doesn’t
cooperate in deferring its claim against Mio ArtRlew?

Because if the money’s already gone from Mio Ad @rshould have been paid to
Delta Law?---Well, you want me to speculate? Msippositions? What are you
trying to ask me to say?

Well, 'm — | withdraw the question, actually, yodionour.

Just bear with me for a minute.

THE CHIEF JUSTICE: While you're doing that, | jusant to check if |
understood something. Are you saying you'll getgey Mr Douglas when money

comes it?---That's correct.

And where do you expect the money to come in freffle settlement of the BMD
matter.

Right. Now, just explain to me. You will get arpentage from Mio. Is that the
idea, or - - -?---That'’s correct.

Okay?---But obviously that’s after counsel has beaid.
All right. Thank you.

MR PEDEN: Right. So but in terms of Delta Latat's not necessarily a part of
any of this arrangement, is it?---It's not parwdfat arrangement, sorry?

Well, this arrangement by which you’ll get monegrfr Mio Art?---No, Delta Law’s
not part of that.
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No. And so if Delta Law is not, to your mind, nesary to continue in existence
outside of any insolvency restructure?---You're simg a very important point. I'll
go through it slowly so you might get it.

Delta Law is a — to this day, is now probably arny&ar project. It wasn’'t about
getting money quickly, because that was never gmrppen. It was always a
long-term process. In January of this year, afteyut 10 years — it might be nine,
but I'm saying 10. For some reason, whateveréasaon is, the pin was pulled.
Now, | hopefully will still make money out of theiMArt relationship, but it was a
pity, being totally commercial, that I'm not getjithe cream on top of the cake. But
if that’s how it has to be, so be it. So when gay it’s critical it's nice, but not
critical.

THE CHIEF JUSTICE: What is it that you are hopfogfrom Delta Law? What
are the funds you expect to come into Delta Law yba expect, as a shareholder, to
benefit from?---Now?

Well, if everything went the way Emperor wants bis tapplication what's in it for
you?---There’s some cost orders that are outstgndimd | believe those cost orders
are to Delta. And I might have the numbers wrdng,they're in the millions.
They’re not in the tens of thousands.

And the cost orders against whom?---Well, BMD.

BMD?---Yeah. And that's already done and dustéte’re just now waiting.

All right. Anything arising?

MR PEDEN: Just one question arising out of tHaglta Law is just a solicitor
though. It would be the client, Mio Art, whichestitled to enforce those cost
orders; wouldn't it?---1 stand corrected, but Isaaf the understanding that there was
some moneys that were payable to Delta Law.

Yeah. By Mio Art?---I'm not sure.

Thank you.

THE CHIEF JUSTICE: Anything, Mr Eade?

MR EADE: No questions, your Honour. Thank you.

THE CHIEF JUSTICE: Allright. Mr Douglas.

MR DOUGLAS: Nothing in re-examination.

THE CHIEF JUSTICE: All right. Thanks, Mr Gale¥.ou can step down?---What
do I with — just leave it there.

XXN: MR PEDEN 1-109 WIT: GALEAE A
Lillas & Loel Lawyers



10

15

20

25

30

35

40

45

20191114/D1/BSD/SC/5/Holmes CJ

Now, what do you want to do now? I'm preparedit@s if you need to?---Thank
you. That's yours.

WITNESS EXCUSED [4.22 pm]
MR DOUGLAS: It's probably preferable we go on tomow; is it not, your
Honour?

THE CHIEF JUSTICE: Allright. I'm just a bit caerned about time. That's all.

MR PEDEN: [I'm in your Honour’s - - -

THE CHIEF JUSTICE: But are you comfortable witte twitnesses remaining
being done tomorrow? Plus submissions?

MR PEDEN: I'm not, I've got to say. I've got -vé probably got not too long with
Mr Clapin, but I've got a bit of time with Mr Spesic

THE CHIEF JUSTICE: And are you cross-examiningidden’s withesses?

MR DOUGLAS: [indistinct] that will take a bit afme. I'll try to be as economical
as | can.

THE CHIEF JUSTICE: All right. Well, is there setmody else we should get a
start on tonight or not?

MR DOUGLAS: Well, there is Mr Clapin. Yeah.
THE CHIEF JUSTICE: Yeah. Well - - -
MR DOUGLAS: |don’t think he’'d be long. I'm naure.

THE CHIEF JUSTICE: Allright. Well, let’'s seewie can get somewhere with Mr
Clapin. We'll - - -

MR DOUGLAS: | call Mr Clapin.

THE CHIEF JUSTICE: Mr Bailliff, is that a problefar you stay on a bit, or not?
BAILIFF: [indistinct]

THE CHIEF JUSTICE: Okay. We’'ll be done by thevep. Thank you.

MR PEDEN: | unfortunately have a matter tomormarning, your Honour, at 9 —
[ think it's 9.15.
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THE CHIEF JUSTICE: So no prospect of an earlytsta — what time do you
think you’ll be finished?

MR PEDEN: It's just a review. | think it's bef@dustice Brown. It could be 15, 20
minutes, but | wouldn’t want to - - -

THE CHIEF JUSTICE: | better check what I'm doiog — yes.

PETER ROSS CLAPIN, SWORN [4.24 pm]

EXAMINATION-IN-CHIEF BY MR DOUGLAS [4.24 pm]

WITNESS: Thank you.

THE CHIEF JUSTICE: Yes, Mr Douglas.

MR DOUGLAS: May it please the court.

Is your full name Peter Ross Clapin?---It is.

What's your address?---1 have two addresses.

Give an Australian address?---Well, the currentisri®1 Murarrie Road, Murarrie.
And have you sworn several affidavits in these pealings, which are numbered 16,
17, 20, in the applicant’s list of materials?--aMe sworn three affidavits in these
proceedings.

| have nothing further, your Honour.

THE CHIEF JUSTICE: Yes, Mr Peden.

CROSS-EXAMINATION BY MR PEDEN [4.25 pm]

MR PEDEN: Thank you, your Honour.

Mr Clapin, you have signed a transfer of shard3ahia Law to Law & Commerce
Partners Pty Ltd for $1?---Correct.

And yet you haven’'t — you’re not yet in a positimncomplete that transfer, because
you’re not the registered owner of the shares?+ect
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And so part of the relief that you're seeking ingeedings 8866, one of the
proceedings before the court, is you want to bestexged as a shareholder in Delta
Law of 40 shares, which would be a one-third irggrgo that you can sell the shares
to Law & Commerce Partners Pty Ltd?---That’s onéhefreasons, yes.

Yeah. All right. Well, you'll get — if you're swessful in this application and you
get to transfer the shares, you'll get a dollaferrect.

Yeah. So you're going through the process of utsing James Comonos Lawyers
and Mr Douglas of Queen’s Counsel, Mr Carter ofrsal and Mr Webster of
counsel for a two-day trial in order to get $1?esY

What are the other reasons for you wanting to dg Mr Clapin?---Well, it
commenced with my decision to assist in deposiegitrector, who was — the
person who was the director of the company atithe,tand then, as a result of me
voting at the meeting by proxy that removed hinth&sdirector, he did certain things
that have damaged my reputation amongst a numlpeagfie who were my friends,
and | want to see it through, now.

So it's vengeance?---Not sure if that’s the rigloray but | was most upset with the
way — with his behaviour, which | think was uncédlfer.

And when you say the behaviour, you mean Mr Rozbliehaviour?---1 do.
Yes, and you think that should be investigated®o:I

And you think it should be given the full forcetbk law against that
conduct?---Well, | don’t know about that. I'm jystepared to do — to go through
with trying to see him removed as a director.

All right, so you’'d prefer that the force of lawdathe legal processes not be
followed, but something else be done to Mr Rozatsothat what you'd

prefer?---No. I'm a little bit hamstrung, becauseirrently live in the Philippines.
These matters are taking place here, and it's -nwhba say “the full force of the
law”, I — I'm not sure what you mean by that. Dauymean | should be taking some
other action?

Yeah, do you want me — do you want to go and geedoikie thugs to go and beat
up Mr Rozario? Is that your preferred course ¢iba---No, and that’s not the full
force of the law, is it?

No, so you would accept that whatever remediesaaidable to you or to Delta Law
have to be done in accordance with law?---Of caurse

Of course. Right. So who better than an indepeniddsolvency practitioner to be in
charge of Delta Law, either as administrator diqasdator, to give effect to the full
force of the law against Mr Rozario’s conduct?--Wer a start, | don’t know if
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he’s independent, and, also, | don’t know whetles interested in applying the law
to — to addressing Mr Rozario’s conduct.

Have you ever met - - -?---And especially as ieetéd me.
Have you ever met Mr Cotter?---No, | haven't.

And you're prepared to sit in the witness box,\are, and impugn Mr Cotter’s
reputation; is that right?

MR DOUGLAS: 1object. The witness has done naoghof the sort.

THE CHIEF JUSTICE: No, he hasn'’t quite done thide’s said that he’s not
aware.

MR PEDEN: He said he’s not independent.
THE CHIEF JUSTICE: Sorry?
MR PEDEN: He said he’s - - -

THE CHIEF JUSTICE: No, he didn’t say that. Helsal don’t know — for
starters, | don’t know - - -

MR DOUGLAS: Yeah.
THE CHIEF JUSTICE: - - - if he’s independent$ what he actually said.

MR PEDEN: So you've just got a concern he migihtthie independent, is that
right?---Correct. That’s correct.

And what's the concern based on?---Hearsay.

Hearsay. What someone else has told you thatdfasHas it?---They — someone
else has had a similar concern.

Right. Who's that other person?---Silvana Perowot Richard Spencer.

Yeah. All right. So Mr Spencer and Mr Peroviclvéghrown doubt, have they, to
you, upon Mr Cotter’s independence?---That'’s true.

Right. Did they tell you why?---Yes, they did.

All right. And did you say to them that Mr Cottisran officer of the court?---No, |
didn’t.
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And you'd be surprised if he was — he wouldn’t d® duty according to law?---I
didn’t argue on his behalf, no.

No. Instead, you just harboured this concern watlever having spoken to Mr
Cotter. Is that right?---That’s correct.

Right. All right. Well, is there any financialgentive available to you by Mr
Perovitch or Ms Spencer or any other entity assediwith them for you pursuing
this course of supporting them to try and prevegitdLaw from remaining under
independent insolvency - - -?---No.

- - - practitioner protection? Are you paying tagal fees for your actions?---No.
All right. Who's paying those?---1 don’t know.

Somebody?---1 presume so.

But you don’t know who's paying them?---No, | dan’t

But you're not paying anything yourself?---No. daven’t been asked to pay any
legal fees.

And it hasn’t occurred to you to ask whether thighthcost you anything?---No. | —
if | was going to be asked to be paid legal fegsesume | would have been asked
by now.

Yes. But you haven't been asked to - - -?---No.

- - - pay anything? And you don’t expect to beamkto pay anything?---No. that's
correct.

Now, assuming you get your dollar — and that'sdhly benefit that you're getting
out of this — why do you care who is director oftdé.aw?---That's a good
guestion. It probably follows that - - -

MR DOUGLAS: Can | object to that question, yowrtéur? | have trouble with
the relevance of it.

THE CHIEF JUSTICE: [don't think it's irrelevant.think it's quite relevant. Why
do you care who's the director?---Probably two oeas When | was contacted to — |
was told something about what had happened to sooney that had been placed in
Delta Law’s account. And — which was leading ua tmeeting about having to have
the director removed. | hadn’'t had any contachwidelta Law for some eight years,
or seven or eight years. But after Delta Law wedup, and | sold my practice, it
came to my attention that you client, Mr Rozariad tbeen paid twice from funds out
of my trust account. And when | approached Mr Rioz@ put the funds back, he
was obnoxious, and he told me to prove it, whiclk s@mething | didn’t expect him
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to do. And he refused to take phone calls fromame from the practitioner who
bought my practice, and we had to get the Law $paiwolved before he put the
funds back. So when | was told that there wahlpm with funds in Delta Law, |
just felt morally obliged to help get rid of him aslirector.

MR PEDEN: But he’s gone as a director now?---Ehgbod.

In the sense that — in the sense that the compgamyder administration, so it’'s safe
from him. And yet the application you're bringihgs the effect of putting him back
as a director.

MR DOUGLAS: | object to that.

THE CHIEF JUSTICE: There might be a bit of anuasption in that.
MR DOUGLAS: It's — well, there’s - - -

MR PEDEN: Well - - -

MR DOUGLAS: There’s an assumption in the questidrich is wrong. It's
hypothetical. There’s any number of reasons labjé’s not permissible in those
circumstances.

THE CHIEF JUSTICE: Mr Peden?
MR PEDEN: Il clarify it.

If you succeed in the applications, you will — ttempany will come out
administration, won't it?---Yes.

Yeah. And back under the control of its curreméclior?---Yes.

MR DOUGLAS: Your Honour, can | — just — the readavish to object is this.

There are two proceedings before your Honour, @66&n Mr Clapin is a party to

66. By that he seeks to be recognised effecti@edlgareholder so that he can vote as
a shareholder in the affairs of Delta Law. Th#ts first point. So he’s not a party

to 67, so he’s got nothing to do with the procegdiwhich seek to set aside this
administration. So what's being put to him is wgorThe third reason is that the
effect of what should happen in any event is nat Mr Rozario would go back as a
director, because he’s not qualified to be a darelsecause he’s not a lawyer any
more. Please the court.

MR PEDEN: Happy to debate with my learned frieimat, all of that’s just wrong,
I’'m afraid, because the company, if it comes owtdrhinistration, goes back under
the control of its director. Now, that's what'sigg to happen. Now — and it's not a
practicing law firm, so the director does not nemble a legal practitioner.
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THE CHIEF JUSTICE: Okay. Never mind that. Whhbut the fact that Mr
Clapin’s application is just to be registered ahareholder?

MR PEDEN: Because he’s seeking leave of the doystoceed against the
company in administration to do that, on the b#sas the company, once it gets out
of administration — the company — the shares can lie transferred to Law and
Commerce Partners, which is Mr Spencer.

That’'s what you understand, isn’t it, Mr - - -?-e¥.

Yeah. And so the deal that you've got to sellghare is to try and give control of
your shareholding to Mr Spencer?---Yes.

Yeah. Right.

THE CHIEF JUSTICE: Yes.

MR PEDEN: And with a view then to Mr Spencer lgpable to get rid of Mr
Rozario as a director at some future point?---Mer&er can do what he likes once
he’s got my share.

Yeah?---With — with my share, | mean.

Yeah. So — and this is my point. So why doesatten to you?---Because to me,
that’s seeing it through. It's - - -

Seeing what through? All you're seeing contraiileng the control of the company
— of your shares to M r Spencer?---It's seeingugtothe removal of the director.

But it's not seeing through the removal of the dioe. You see, that — this is why
I’'m just wondering why you say that, because all’y@ doing is transferring your
shares to Mr Spencer.

THE CHIEF JUSTICE: | think, though, Mr Clapin’sipt is that ultimately the
outcome will have that effect. That's his hope I1$hink that’s clear enough.

MR PEDEN: is that your hope, Mr Clapin?---Yesdoh’t want to remain — | don’t
want to remain a shareholder of Delta Law in theglterm.

Okay. So you don’t want to remain a shareholddri”the long term, yes.

No. That's right. And so you're getting out asdjly as you can, and you want Mr
Spencer to control your — the shareholding - -That’s correct.

- - - so that — so that they can — to your mindj w@nt to replace Mr — ultimately,
you would prefer to have Mr Blackstone or Mr Alahcimpson act as a
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director?---Well, he’s been the person that wasatwas recommended to me as
appropriate, and I've accepted that recommendayies,

Yes. But you're transferring your shares so tloat won't have any say in that,
aren’t you?---Until the shares are transferredould have a say in it.

But the company’s under administration, you sebis 1 the — this is just where
we’re all a bit confused, Mr Clapin?---If the adnsiinator's removed and the shares
are transferred to me, then | will have a say.

Yes. Right. Okay. So all of your entire applioatreally is prefaced on the basis
that the administration should end first?---Yes.

Yes. Wonderful. Thank you. So — and then ydwllable to enable Mr Thompson
to become a director. That's what you would ligheive happened?---Yes.

Except you've already transferred your sharesosowon’t have any say in
that?---Well, once I've transferred the sharest’shaa |1 don’'t have a say.

Yeah. So you swore an affidavit last night saytima you want Mr Thompson to be
a director. What interest is it of yours?---Thdtie person who’s being — who I've
been told will be an ideal director if Mr Rozari@sn't the director, and I've agreed
with it.

Who told you that?---In a conference last nightwiarious people.

Who expressed that view? Who was it?---Mr Spencer.

Mr Spencer. All right. So have you ever met Moipson?---I'm not sure.

Do you ever recall meeting him?---1 think | may baactually, but I'm not sure if it
was him.

When did you meet him, to the best of your rectibe®---Well, it would have been
prior to 2009. Between 2005 and 2009 — | can’aiyg more precise than that.

All right. And in what circumstances? Was it sb@r workwise or what?---No,
workwise. | didn’t have a lot to do with cost assars. That's why | can’t — but |
think it was Mr Thompson, but I'm not sure.

Well, your practice was where? Was it here in lBarse?---Mmm.

So would you have engaged a Melbourne cost as®essavouldn’t have, no.

No. So perhaps we can clarify this that, on réiteec now you can recall — you can

say that you haven't ever met Mr Thompson?---1 taay that with 100 per cent
certainty, because | know it's not an uncommon nakten Thompson, but - - -
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You don’t know anything of Mr Thompson'’s qualitfyou can’t even remember
having met him?---No. But we all get referred &mple that other people
recommend in various walks of life.

Yes. And so what matters would you have had inbidetne where you would use a
Melbourne cost assessor at the time?---I can’ktbirany.

No. So it's purely on Mr Spencer and Ms Peroviddy so, or just Mr Spencer’s
say so?---1 think just Mr Spencer.

Right. And apart from what Mr Spencer says, yoo'dloave any personal
knowledge otherwise as to whether Mr Thompson wbeldn appropriate person to
investigate the affairs of Delta Law?---No.

No further questions, your Honour.

THE CHIEF JUSTICE: Anything, Mr Eade?

MR EADE: No questions of this witness, your Honou

THE CHIEF JUSTICE: Any re-examination?

MR DOUGLAS: Nothing in re-examination.

THE CHIEF JUSTICE: All right. Thanks Mr Clapir?Fhank you, your Honour.

You're excused.

WITNESS EXCUSED [4.42 pm]

THE CHIEF JUSTICE: And I think that might be aneenient place to pull up
stumps, do you think? All right. But — all righ€ould we count on a 9.30 start or is
that cutting it a bit fine for you?

MR PEDEN: [I'm just not sure, your Honour. I'mggy to do it on the basis that as
soon as I've finished before Justice Brown I'll cdnmp here.

THE CHIEF JUSTICE: All right. What about - - -

MR DOUGLAS: Well, we could do it in the morning@l| can examine Mr Cotter
and my learned friend’s junior could be [indistin€that's one way of doing it.

THE CHIEF JUSTICE: How do you feel about that?
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MR DOUGLAS: | suppose, yes, that — | mean, weddmierpose and use that
time.

THE CHIEF JUSTICE: That's — look, we’ll just leavt on the basis that you'll let
my Associate know when you're ready. And are yapdy to be on tap and not
before, say, 9.30.

MR DOUGLAS: Not before?

THE CHIEF JUSTICE: Nine-thirty.

MR DOUGLAS: Yes, your Honour.

THE CHIEF JUSTICE: On the premise that we’ll jasrt when Mr Peden’s here.
MR DOUGLAS: Yes.

THE CHIEF JUSTICE: And if it turns out to be 10n afraid we’ll have to put up

with it, but it's worth trying to take the opportityjm All right. Thank you. Not
before 9.30 then.

MATTER ADJOURNED at 443 pm UNTIL FRIDAY, 15 NOVEMBER 2019
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